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CHAPTER 1

Introduction

1. Outline of the development of regulations 
relating to the non-navigational uses of international

watercourses

In times past, rivers (aqua profluens) were classified in Roman law as being 
within the group of res extra patrimonium, being so broad a field that their 
exclusive possession was beyond doubt; in fact, their utilization was available to 
anybody and to any extent.

This legal thesis became, however, untenable in modern times. As a result of 
their manifold utilization and the concurrent pollution, watercourses became 
increasingly rare and valuable resources. The significance of water management, 
i.e., the activity aimed at the coordination of fresh water, with its limited 
availability in terms of space and time, and the respective demands, increased 
beyond belief. In addition, this activity took on international dimensions in 
many cases as a considerable volume of the resources concerned could be found 
in so-called international watercourses.

The appearance of problems related to water management at an international 
level as well as the efforts aimed at their solution can be traced back to 
antiquity.1

International treaties regulating river utilization were concluded way back in 
ancient history. Thus, Umma and Lagas, two cities in Mesopotamia, settled a 
dispute that resulted from the distribution of irrigation water, by means of an 
international treaty in the third millennium B. C.2 In the form of a religious 
document twelve Hellenic states which founded an amphictyony, pledged them­
selves not to change a river bed or to impede the use of watercourses, either in 
times of peace or war.3

Nevertheless, the said facts have a significance more from the point of view 
of legal history than anything else, as no continuity can be seen and identifying 
any real international relations is also out of the question. In view of this, the 
starting point for our analysis should be the period following the birth ot the 
modern international community and the rise of classic international law.
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The regulation of international relations in the field of water management 
under international law started at the end of the 18th century. Actually, the 
treaties delimiting borders and concluded in this period contained dispositions 
by the contracting parties providing for the use of border watercourses. Thus, 
Austria concluded treaties of this kind with Bavaria and Venice in 1764, and the 
Netherlands followed this example with neighbouring countries after 1785.4 
Treaties dealing with border watercourses did not attract major attention at that 
time and for some time to come, on account of their limited number, on the one 
hand, and of the insignificant interests expressed in these treaties, on the other. 
Accordingly, the treaties concerned were concluded by simple diplomatic agree­
ments, and it was hardly necessary to draw attention to the legal aspects of 
conflicts resulting from the use of watercourses.5

At the beginning of the 20th century the number of international problems 
originating from the uses of international watercourses started to increase almost 
exponentially. The occurrence of a particular international watercourse proved 
to be increasingly insufficient to meet the demands of the territories of the states 
concerned; in addition, the rate of pollution also increased. In fact, the increased 
technical and economic possibilities of human intervention in the natural con­
ditions of watercourses in general, and the building of gigantic establishments 
in particular have coincided with the growth of the frequency and gravity of 
transnational consequences.

The changes referred to above, however, also have an external cause as well. 
As a result of the territorial changes occurring in the 20th century—the in­
creased political disintegration in East-Central and Eastern Europe and the 
Near East following World War I and the appearance of new states that came 
into being as a result of decolonization—the number of international water­
courses and, associated with them, international problems, increased ipso facto.

The uses of international watercourses resulted in conflicts among the interest­
ed states and the requirement of cooperation simultaneously. With all these 
circumstances, the presence of international law became imperative6 for, in 
terms of the Judgement of the Permanent Court of International Justice con­
cerning the Case of the S. S. “Lotus”, the function of international law was 
“established in order to regulate the relations between these co-existing indepen­
dent communities with a view to the achievement of common aims”.7

While emphasizing the actual influence of international law, its limits must 
not be forgotten, as it has appeared as only one, and even then not a perfect 
means for the settlement of international problems, and its establishment and 
application have been subjected to extra-juridical factors.

The over-estimation of international law in inter-state relations connected with 
the utilization of international watercourses is reflected in various data.

International law-making aimed at the settlement of inter-state relations 
resulting from the non-navigational use of international watercourses has been 
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characterized by the dominance of international treaties from the very begin­
ning. The contractual process, which started in the 18th and 19th centuries, has 
experienced a considerable acceleration in our time;8 35 treaties of this kind were 
concluded during the inter-war period9 and their number has increased to as 
many as several hundred in modern times.10 The subject-matter of these treaties 
(ratione materiae) appeared more and more diverse. Apart from the traditional 
agreements on border watercourses, agreements regulating specific methods of 
utilization, e.g., flood control, irrigation, production of hydraulic or hydro-elec­
tric power or protection from pollution also appeared. “... Conventions or­
ganizing cooperation in the development of water resources of entire basins or 
sub-basins begin to be characteristic of the modern approach to the problems 
of international waters.”11

The tendency mentioned in the foregoing entailed the necessity to surpass the 
habitual bilateral framework of treaties regulating the use of watercourses; 
in particular, multilateral approaches or, more often, efforts aimed at the 
conclusion of multilateral conventions of a general nature, also appeared in this 
field. The first indication here was the Barcelona Convention and Statute, si­
gned in 1921, principally regulating navigation in international waterways; 
nevertheless, they constituted a very important step in the development of 
international law dealing with the non-navigational uses of international water­
ways. The interests related to non-navigational uses are acknowledged in Article 
10 of the Statute; navigation and other uses of watercourses are also laid 
down in the minutes of the conference.12 Thus, the unconditional priority of 
navigation in international waterways could not be claimed following the 
Barcelona Conference. Besides, the importance of this conference has been 
emphasized by another, even more striking circumstance. Earlier, the law of 
international watercourses was determined by the volition of the non-riparian 
states which, making use of the principles of the freedom of trade and free 
navigation, internationalized watercourses running through the territory of two 
or more states, i.e., they opened them to the ships of all states and established 
an international administration for them. Nevertheless, the special rights and 
interests of the riparian states were acknowledged by the Barcelona Confer­
ence.13 Apart from the Barcelona Convention, another effort was made 
which was aimed at the regulation of problems concerning the utilization of 
water power affecting more than one state, within the activity of the League of 
Nations, by the signing of the Geneva Convention in 1923. This form of general 
regulation proved to be inadequate, however, as compared to the expectations, 
i.e., it never entered into force. In spite of its failure it was a sign, however, of 
the sensitivity of the international community as a whole towards problems 
connected with the uses of international watercourses. Later on, this was 
conducive to a new phase, i.e., the initiation of codification in this particular 
field of law.
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As is usual, the contents of the treaties, agreements, and conventions experi­
enced important modifications on account of the broadening range and the 
great variety of the contracting parties, the subject-matter of the instruments 
and the forms of the agreements. Thus, simple solutions were replaced by a 
complicated mixture of rights and obligations, the variety of the nature and 
formulae of legal norms, and the predominance of the purpose of cooperation 
by laying down precise ways of procedure and the institutionalization of rela­
tions. Upon the effect of the preponderance of administrative law over civil law 
regulations in municipal law,14 treaties and agreements became directly binding 
on states15 and obtained, as a rule, a non-self-executing nature.

As opposed to the high number of international treaties, no more than nine 
judicial decisions have been delivered by international courts in legal disputes 
concerning the non-navigational uses of international watercourses. They com­
prise the Helmand River Delta case (1872 and 1905), the San Juan River case 
(1888), the Kushk River case (1893), the Faber case (1903), the Diversion of 
Water from the Meuse case (1937), the Trail Smelter case (1938 and 1941), and 
finally the Lake Lanoux case (1957).16

As for the said decisions, it is prima facie the judgment taken by the Per­
manent Court of International Justice in the Belgian-Dutch dispute concerning 
the Diversion of Water from the Meuse which is worth mentioning. Regarding 
the details, the Dutch government requested the Court to state that by building 
the Albert Canal or other canals, already completed or still be built, Belgium 
used or would use the waters of the river Meuse in a manner contrary to the 
provisions of a treaty concluded by the Netherlands and Belgium on May 12, 
1863. In addition, the Netherlands also requested the Court to oblige Belgium 
to cease all anti-contractual activity and make an end to the relevant construc­
tion. In its counterclaim, Belgium demanded that the Court should state that the 
functioning of the Borgharen dam and the sluice system built by the Dutch 
government close to Maastricht was contrary to the dispositions of the 1863 
treaty, and the prohibitive rules affecting the canals to be built by Belgium on 
the left-hand side of the river were equally applicable to the Juliana Canal built 
by the Dutch government. This legal dispute contains several elements of the 
problems related to international watercourses; nevertheless, the judgment did 
not contain any statement of a general nature which could be used for any 
argument in another international dispute concerning the uses of watercourses. 
The Court declared that its competence was limited to the interpretation of the 
treaty in question,17 and it abstained from taking a stand in connection with the 
general principles to which references were made by the parties in the course of 
the procedure and in the preceding phase.18

The judgment delivered by a board of arbitration in the Franco-Spanish 
dispute concerning Lake Lanoux is worthy of particular attention among the 
judicial settlement of international disputes on the uses of watercourses.19 The 
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essence of the international legal dispute, resulting from the utilization of the 
hydraulic power of the said lake, on French territory in the Pyrenees, but 
belonging to the river-basin of the Spanish Ebro, can be summed up by the 
following: whether or not the French hydraulic power utilization project, i.e., 
conducting the water of the lake to the northern, Atlantic side and then return­
ing it to its original bed through another subterranean tunnel, was contrary to 
international law; whether or not Spain’s interests were violated by bringing 
about qualitative and quantitative changes in an international watercourse; and 
whether or not procedural obligations were violated in view of the fact that 
France had failed to ask for Spain’s preliminary consent for the realization of 
the hydraulic power utilization project. The board of arbitration decided in 
favour of France, but the significance of the case results from the fact that the 
judgment was not limited to examining whether or not the provisions of the 
relevant Franco-Spanish treaties were violated; other sources of international 
law were duly taken into consideration as well. Consequently, the statements in 
the judgment constitute a contribution to the clarification of some rules of 
international law concerning the uses of international watercourses.

The judgment in the Trail Smelter case20 between Canada and the United 
States did not directly deal with legal problems of the utilization of international 
watercourses; nevertheless, it constituted an analogy between legal norms en­
forced in this field and air pollution,21 on the one hand, and laid down general 
responsibility for facts occurring in a foreign state’s territory in connection with 
the utilization of water resources, on the other.22

Apparently, international judicial practice has failed to contribute to any 
great extent to the development of the law of non-navigational uses of interna­
tional watercourses. This circumstance gives rise to the problem of the justifia­
bility of disputes related to the regime of international watercourses, on the one 
hand, and, in order to increase precedents, gives an incentive for utilizing the 
decisions of the supreme courts of various countries, principally federations, on 
the other, thus setting serious theoretical and practical problems.

For the sake of justice it should be added that, reflecting the actual develop­
ment of international law in the settlement of various legal cases, the Interna­
tional Court of Justice has made statements, obiter dicta, that could also be 
extrapolated to the field of non-navigational uses of international watercourses, 
e.g., in connection with the legal institution of reasonable and equitable par­
ticipation,23 and the interpretation of conflicting rights of territorial sovereign­
ty.24

As a matter of fact, the scarcity of precedents25 does not mean a shortage of 
disputes on the non-navigational uses of international watercourses. The 
abundance of international treaties and agreements on this subject, already 
mentioned in the preceding paragraph, is a counter-argument, taking into 
consideration that their conclusion and application are self-explanatory for 
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some sort of release from the conflicts between the differing interests. Besides, 
the existence of unresolved international problems or failed contractual ar­
rangements cannot be denied.

When giving an outline of the development of the international legal regula­
tion of the non-navigational uses of international watercourses, one cannot omit 
to mention the role of international organizations, constituting one of the fun­
damental elements of modern international legal order. The international or­
ganizations deal with different aspects of international water management, 
comprising preparation of studies, holding scientific consultations and interna­
tional conferences, and elaborating and financing various programmes. For the 
viewpoints expressed in this book, emphasis should be laid upon the participa­
tion of these organizations in the international codification and application of 
the law. The codification and progressive development of the law of non-naviga­
tional uses of international watercourses, the adoption of recommendations, 
resolutions, operating programmes, and legislative concepts related to the com­
plex problems in question directly or indirectly, and the checking of their 
implementation are worthy of particular interest.

With a general approach to the effects of the functioning of the international 
organizations concerned, reference should be made to the fact that the problems 
of international water management are thus relieved, to some extent, from the 
bonds of traditional bilateral handling, and new considerations and approaches 
are offered. In fact, the said effects “... placent la cooperation internationale 
sur des bases juridiques precises, mais permettent surtout de lui conferer une 
continuite et un dynamisme autrement inaccessible”.26

2. The international legal order 
of the non-navigational uses of international 
watercourses in international jurisprudence

The problems of interstate relations originating from the uses of international 
watercourses, i.e., the international relations of water management, had already 
been discussed by the classics of international jurisprudence. Thus, Grotius 

-applied the right of non-harmful utilization to river waters, regarding the river 
proper as running water which was public property.27 Nevertheless, the Italian 
jurist, Decleva, was right in stating in his work published in 1939 that the 
science of international law failed to pay due attention to the particular interna­
tional law which regulated the conditions of international water management.28 
Jurisprudence was interested in the 19th century in free navigation in interna­
tional watercourses to be precise, and it was hardly concerned with the estab­
lished practice in the field of non-navigational uses of international water­
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courses which, anyway, was not significant. If problems of this kind were dealt 
with at all, the approach was of a completely abstract nature, i.e., in connection 
with the institution of natural international servitudes29 (servitutes juris gentium 
naturales). , . . ,

The development of international law-making relating to the non-navigational 
uses of international watercourses is already adequately reflected in the theory of 
international law, together with the higher interest in problems associated with 
international water management', the preceding thoughts were aimed at sensible 
abstract solutions. The above statement can be illustrated by the fact that almost 
300 entries had already been listed in a bibliography compiled in 1974 which 
as a matter of fact, could not be completed. Moreover, this volume increased 
considerably during the last decade. ... n

The contents and methods of processing the publications in question, as wel 
as their comparison with other branches of international law, are highly vari­
able; accordingly, a fluctuation in the theory can be seen which, naturally, can 
be attributed to various factors. .

In spite of what has been mentioned above, the development of distinct 
prominent points can be observed in scientific research in this field.

a) The relevant authors considered it their fundamental task to collect, 
systematize, and interpret international treaties, conventions, and agreements 
regulating the non-navigational uses of international watercourses, together 
with an exploration of the parameters of international legal disputes occurring 
in this field. With advancing development, a disintegration of the non-naviga­
tional uses, formerly treated as a quasi-unit, took place. Analyses of distinct 
international water basins became more and more characteristic, e.g., the inter­
national legal regimes of the rivers Columbia, La Plata, Indus, Colorado, the 
Nile,32 the Amazon,33 the Niger, and Senegal.34 In addition, the examination o 
the international legal regulation of the various methods of water utilization 
also came to the foreground, e.g., the production of hydraulic power and with 
more emphasis, protection against pollution.36 Sectoral approaches of this kind, 
however, cannot bring about a non-consideration of general problems.

b) Starting from disputes concerning water management within federations, 
Huber, a Swiss scholar outlined the relationship and characteristics between 
international water management problems as early as the beginning of the 20th 
century, placing territorial sovereignty in the foreground.37 Tendencies in juris­
prudence have still been determined by many authors on the basis of their 
relation to territorial sovereignty. Thus. Berber from the Federal Republic of 
Germany made a distinction between the principles of absolute territorial 
sovereignty, absolute territorial integrity, limited territorial sovereignty, limited 
territorial integrity, and the water management community.'

c) Von Bar, a German scholar of international law, claimed as early as the 
beginning of the 20th century that interstate relations resulting from the non- 
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navigational uses of international watercourses were also regulated by the 
general principles of international law.39 Smith gave a further, positive contri­
bution to this view.40 The dispute associated with general international law is 
reflected in practically all works dealing with international water management 
problems, not only as regards the acknowledgement by the international com­
munity of the application of the principles in question in this particular branch 
of international law but also as regards the meaning that can be attributed to 
this term (terminus technicus), its legal nature, the problem of searching for the 
source, the identification and functions of the general principles, and the forma­
tion of their internal systems. As a matter of fact, the replies to the said questions 
vary considerably, which results from the established method of international 
law-making in this field of international law, the dominance of bilateral treaties, 
the complexity of international water management problems41 and, last but not 
least, the different theoretical concepts of international law.

d) Differences of approach are striking. Thus, the theory in North America, an 
area of large distances, has been the outcome of geopolitical realities and 
interests of economic geography differing from those prevailing in Europe.42 
The frontier between the US and Canada encompasses 150 rivers and lakes from 
Maine to Alaska. Plainly, this means different demands, and a sharper response 
to water management problems. At the same time, the application of a single 
solution is as a rule excluded; instead, efforts should be concentrated towards 
the possible coordination of the respective interests. Besides, the structure of the 
federative state, the clouding of the border between international law and 
municipal law, and the system of precedents also had their particular roles 
within the complex problems. The factors mentioned above induced the forma­
tion of the institution of reasonable and equitable sharing.

Contrary to this, problems of minor importance, connected with the utiliza­
tion of border waters, were pushed to the background in Western Europe by the 
principle of free navigation in international watercourses; accordingly, the 
maintenance of the status quo proved to be the most important interest in 
respect of bordering waters. In addition, the tradition of Roman law had a 
strong influence 43 and international water management problems were thus 
examined not separately, but integrated within the framework of other in­
stitutions of international law, first and foremost the international law concern­
ing vicinity. This then resulted in the preponderance of responsibility for pro­
hibitions and damage caused.

There is, however, a much more important point, i.e., the consequences of the 
different attitudes of the three main actors of the international community in 
respect of international law that can be perceived in this particular branch of 
international law.44

From the 1960s onwards, the socialist theory of international law proceeded 
to thoroughly examine the law of non-navigational uses of international water­
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courses, with a strong emphasis on the key role of sovereignty, the importance 
of the fundamental principles of international law, and the priority of conven­
tional law-making. The requirement of cooperation, between socialist countries 
in particular, almost absolute in this field, has had more far-reaching conse­
quences in this area.

Discovering specific features in the works of international lawyers from the 
developing countries dealing with non-navigational uses of international water­
courses seems, however, to be much more problematic. The criticism of the 
classical variant of international law has had no definite purpose in this context, 
apart from the problem of the cancellation or prolonged subsistence of treaties 
or contracts concluded during the colonialist era. Beyond doubt, the extrapola­
tion of certain concepts to this field, e.g., that of divided natural resources, 
developed in the new international economic order, constitutes a novelty.

To sum up the foregoing, a surprising stability can be seen in the field of 
international law regulating non-navigational uses of international water­
courses, when confronted with various theories of international law. According­
ly, terms such as "new tendency”, “fundamental change” or “new horizon” can 
hardly be mentioned in connection with this branch of international law. This 
continuity can indeed be explained by various factors. The duplicity of coercion, 
resulting from the assurance of territorial sovereignty and “des relations de 
voisinage determinees par la geographic”,45 the overwhelmingly bilateral forms 
of international law-making,46 and the definitely technical character of interna­
tional cooperation,4 have to be included among them.

The reasons just mentioned, completed by the demand of the necessity for 
cooperation which, in fact, can be eliminated only by grave political arguments, 
result in, prima facie, a close relationship, and even more, some kind of identity 
can be revealed in the legal principles and models of solution in some aspects. 
The same holds true for the achievements of the activities of international 
scientific organizations. On the other hand, it still seems doubtful whether or not 
(he indicated unity actually results from the process of interpretation and 
application of the rules of international law regulating the non-navigational uses 
of international watercourses.

3. Resolutions of international scientific 
associations

From a logical point of view, an investigation of the resolutions of interna­
tional scientific associations would be linked to the theory of international law 
dealing with the non-navigational uses of international watercourses. There are, 
nevertheless, at least two arguments favouring its separation: first, the scientific 
elaboration of this particular branch of international law appears more as an 

2 17



element of target antecedents, i.e., restating actually existing rules or principles 
of international law applicable to non-navigational uses of international water­
courses; secondly, their practical effects as subsidiary means for the determina­
tion of rules of law, appears to be far greater.

Although the problem arose in other scientific fora as well,48 it was, in fact, 
the Institut de Droit International (IDI) and the International Law Association 
(ILA) which, beyond doubt, undertook most of the work in this field.

This was initiated by the IDI which, on the basis of a report by Von Bar, 
adopted a resolution at its Madrid session in 1911 on international regulations 
regarding the use of international watercourses.49 Fifty years later, the resolu­
tion concerning the “Utilization of non-maritime international waters (except 
for navigation)” was adopted in Salzburg, following preparatory work by 
Andrassy.50 The acknowledgement of the increasing importance of protection 
against pollution was revealed by the fact that, following a report by Salmon, 
the Athens session of the organization adopted a resolution on “The Pollution 
of Rivers and Lakes and International Law” in 1979.51

The activities of the ILA over more than three decades in the field are worthy 
of particular attention. A report submitted by Eagleton in 195452 resulted in 
the elaboration of a series of resolutions.

Following the clarification of the principles regarded as an acceptable starting 
point53 and the adoption of the term “international drainage basin”,54 the 
Helsinki Rules on the Uses of the Waters of International Rivers,55 containing 
37 articles and, officially, unaccepted comments,56 could well be regarded as 
crowning the work. The Helsinki Rules contain the most important aspects of 
the law of non-navigational uses of international watercourses, such as equit­
able utilization, pollution, procedures for the prevention and settlement of 
disputes, with simultaneous references to several problems in need of interna­
tional legal regulation.57

The respective gaps were filled by the resolutions concerning protection 
against floods,58 the Administration of International Water Resources, Protec­
tion of Water Resources and Water Installations in Times of Armed Conflict,59 
the Regulation of the Flow of Water of International Watercourses,60 and the 
Law of International Groundwater Resources.61

When a summary presentation of the work of the ILA is given, two important 
elements of recent development have to be emphasized.

Realizing the imperfections of previous resolutions, the ILA Committee on 
International Water Resources Law aimed at a more thorough elaboration of 
the Rules on Water Pollution in an International Drainage Basin62 and, subse­
quently, with a view to their improvement, the Complementary Rules to the 
Helsinki Rules.63

With the emergence of international environmental law, regulated by the ILA 
Montreal Rules,64 the problem of non-navigational uses of international water­
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courses and the relationship with the said rules was raised (see in detail 
point 4).

The functioning of the international scientific associations failed to obtain a 
uniform response from the very beginning. Thus, the Madrid Resolution of 1911 
was simultaneously criticized for the negative approaches it contained, the 
imprecisions of, and the gaps in, its provisions,65 on the one hand, while being 
highly thought of for its important impact, on the other.66 As for the Helsinki 
Rules, their scientific values were acknowledged as almost communis opinio 
doctorum; besides, they were positively interpreted because of the approximately 
correct codification of the rules of customary international law.67

In spite of the aforementioned, the Helsinki Rules received, in practice, an 
ambivalent response from the international community. Although the Helsinki 
Rules have been recognized, explicitly68 or tacitly,69 as authentic sources of 
customary international law by individual states, the majority of states, how­
ever, took a stand against them. This criticism was expressed in the dispute of 
the 6th Commission of the General Assembly of the UN in 1970 in respect of 
their codification. The Helsinki Rules were first mentioned in the actual disposi­
tions of the draft resolution. Facing opposition, the supporters of the rules 
integrated them into the Preamble of the resolution. Nevertheless, mention of 
the Helsinki Rules was deleted by the majority, first from the Preamble and then 
from the report of the Commission. In fact, an approach concerning the merits 
of the case, to be taken into due consideration, lies beyond the formal problem 
of the amendments to the draft resolution. Indeed, no one supported the 
compulsory character of the Helsinki Rules on their own; nevertheless, it was 
clear from the debate that the majority of the relevant states were unwilling to 
recognize the Helsinki Rules as a basis for the debate, whether consciously or 
cautiously. It is a fact, at the same time, that the impact of the rules upon the 
initial phase of codification can apparently be demonstrated in several aspects.

In assessing the achievements of international scientific associations from a 
general approach, it can be stated that the reports submitted to the IDI70 seem 
to have made more progress in elaborating the theoretical bases. On the other 
hand, the ILA was more successful in systematizing, codifying, and interpreting 
the principles of international law. Needless to say, the comparison of the 
resolutions giving rise to the identification of general international law has 
hardly been a very great assistance for the elaboration of the problem.
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4. Relations between the law of non-navigational 
uses of international watercourses and international 

environmental law

Although the protection of the various elements of the natural environment 
has long since been established under international law,71 the birth of interna­
tional environmental law can be traced back to the 1960s, due to the concep­
tualization of the dangers menacing the environment and the recognition of the 
relationship existing among the various elements thereof. Subsequently, the 
following decade was to experience a dynamic development.

This branch of international law is highly sectorized,72 i.e., divided according 
to the various elements of the environment. The integration of the law of 
non-navigational uses of international watercourses into international environ­
mental law is reflected not only in the recent scientific elaboration of the 
subject-matter, but it is also supported by thorough theoretical considera­
tions.73 The international legal regulation of transfrontier pollution and other 
environmental damages constitutes the heart of international environmental 
law.74 These problems were first characteristics in international relations origi­
nating from non-navigational uses of international watercourses.75 The richest 
international practice developed in this context. It is thus perfectly justifiable to 
state that the relevant elements of the problems of international environmental 
law can indeed be perceived in this particular field.76 Similarly, it is not by 
chance that the law of international watercourses has been applied, by analogy, 
in connection with transfrontier air pollution or the protection of migratory 
species of animals or birds.77 Besides, international environmental law com­
prises not only rules for protection against pollution but, beyond this concept 
and due to Rousseau, it regulates the reasonable utilization of natural resources 
as well.78

The appearance of intersectorial norms,79 e.g., in relation to sea pollution 
originating from land-based sources80 or the protection of migratory species of 
animals or birds,81 also reflect a sort of thaw in uniform environmental law. An 
accomplished integration would have several legal consequences; thus, incen­
tives ought to be provided for the reconsideration of the rules,82 in respect of 
both international legislation and the application of the law. Nevertheless, 
ambiguities could not be eliminated completely, taking into consideration the 
attitude of the states concerned in connection with the sources of international 
law, and the lack of unanimity and coherence of the de iure condito rules.83 The 
relationship of the law of non-navigational uses of international watercourses 
to the international legal order of navigation in international watercourses may 
result in additional difficulties.
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The summary presentation of the historical development and the scientific 
elaboration of the international law regulating non-navigational uses of interna­
tional watercourses might well exemplify the richness of this branch of interna­
tional law. Following the principle of nemo ultra posse obligatur, the author of 
the present book is not, understandably, in a position to reveal completely the 
theoretical and practical problems in this field of international law.

As to the point of international treaties and agreements concerning water 
management, special attention should be given to the international treaties and 
agreements concluded by Hungary as one of the Danube states. The role of 
general international law in this particular field of international relations, the 
acceptance thereof by the international community, its legal nature, functions, 
contents, and codification, will all be examined. Finally, an outline of the 
institutions of international cooperation will be given.

Essentially, the concept of the present work is concentrated on the rules of 
international law de lure condito, i.e., extra-juridical problems are dealt with 
only to the minimum and most necessary degree. The main purpose has been 
less of a completion of the already accomplished elaborations; instead, the 
principal effort has been to reveal the inherent possibilities of international law.

In compliance with the division of international law into primary and second­
ary norms,84 suggested by the International Law Commission (ILC), the law of 
non-navigational uses of international watercourses is here regarded as contain­
ing rules that impose specific obligations on states in this sector of inter-state 
relations. Nevertheless, the aspect of international responsibility cannot be 
omitted completely, taking into consideration the arguments for the efficiency 
of the legal order relation to non-navigational uses of international water­
courses, on the one hand, and the assistance that it may give to the clarification 
of the nature of these norms of international law, on the other.

The traditional term, i.e., the law of non-navigational uses of international 
watercourses is used here in the introductory chapter. With a view to sim­
plification and in the absence of more appropriate wording—faute de mieux— 
the expression international water law,86 according to dasj.nternationale Wasser- 
recht, will be used as well, with no difference in interpretation.
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CHAPTER II

The concept of international watercourses

1. Preliminary remarks

Several references may be found in the theory of international law to the 
unclear position of the concept of international watercourses.1 Looking at the 
codification efforts concerning the non-navigational uses of international wa­
tercourses it seems, indeed, that the most striking disputes arose in respect of the 
definition of the concept of international watercourses, to the extent that other 
problems were actually pushed into the background. These facts are highly 
indicative, i.e., much more has been at stake than the mere exploration of the 
content of a specific term in this context: what one is faced with here appears 
to be one of the key problems of this particular field of international law.

On the basis of a resolution of the IDI, adopted in Salzburg,2 a distinction 
should be made between seas and non-maritime waters which, with some 
inaccuracy, can be termed as fresh waters.3 Taking into consideration that the 
scope of the present work covers only the latter group, it should anyhow be 
noted that to make a distinction between seas and fresh waters is not always an 
easy task.4 Furthermore, some consequences resulting from the unity of the 
hydrosphere cannot be neglected in the currently investigated field either.

A considerable number of fresh waters, i.e., 214 in total,5 are situated in 
drainage basins extending to the territories of two or more states, consisting of 
the relevant main river, its subtributaries, lakes, groundwaters, etc. As a matter 
of fact, there are also water-collecting basins lying exclusively on the territory 
of single states, with main rivers and their subtributaries which flow through the 
territory of the same state from their source to their tributary to the sea.

Considering these purely geographical criteria, a distinction can be made 
between national and binational or multinational (pluri-national) fresh waters or 
drainage basins. Nevertheless, the international legal relevance of the said divi­
sion is influenced by two circumstances: a) the reality of the situation which is 
at least on a par with hydrological unity,6 i.e., a political division: in spite of the 
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principle that “waters know no frontiers”,7 waters are utilized within the 
practical context of individual states; b) “Que les concepts juridiques aient un 
sens purement conventionnel est particulierement evident lorsque le droit fait 
mine de se referer a la nature”;8 in fact, the geographical situation in itself 
cannot constitute a legal source. Instead, it is “a factor influencing or, the more, 
determining the will of the sovereign states which create international law, so 
that its effect presents itself indirectly, through the legislative volition of the 
states, in the formation of the rules of customary international law and the 
provisions of bilateral or multilateral international agreements or conventions, 
respectively”.9

One can conclude two points from the preceding: first, the dissolution of a 
hydrological unit into its constituent elements, i.e., the separate handling of a 
main river, its subtributaries, lakes, underground waters, etc., cannot be ex­
cluded; second, there is no absolute connection (iunctim), accordingly, between 
pluri-nationality in its geographical sense, and international character. Hence, 
the latter is applicable to fresh waters which became the object of international 
law-making.10

In view of the aforementioned, the first question is whether or not the physical 
differences between rivers, lakes, channels, underground waters, etc., have an 
international law relevance. In spite of actual differences in the utilization of fresh 
waters and lakes and their protection from pollution,11 and the fact that 
interested riparian states used to conclude separate treaties or conventions 
concerning lakes in connection with fresh waters flowing through their ter­
ritories quite frequently, as was the case with Lake Constance and Lake Geneva, 
there has been an established opinion that, for international law, lakes have to 
be judged in the same way as rivers.12 Anyhow, the possibility of extrapolating 
this view to man-built channels, underground waters, and other elements of the 
hydrographic system is at least doubtful, and a separate examination is impera­
tive.

There is, however, a more difficult problem than those dealt with above, i.e., 
the clarification of the source of the term "international”-, as to whether this 
source can only be an international treaty, an agreement, or a convention, 
general international law can be referred to. A possible reply is influenced by 
several factors, i.e., the general attitude concerning general international law, 
the historical development of international fluvial waters, including the appear­
ance of new concepts, and, finally, actual differences in the interpretation of the 
term.

As to the last point, it can be said in principle that the term “international 
fresh water” can express only the territorial scope of international statutes, 
without any prejudice to the contents of the relevant norms.

Essentially, two principal tendencies, i.e., a traditional and a modern ap­
proach, have been established in respect of the definition of the term interna­
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tional fresh waters, both in theory and in international practice,13 comprising 
different views. The problem of the viability and applicability of some sort of 
compromise has also arisen.

The logical division outlined above reflects the development of the law of 
non-navigational uses of international watercourses, on the one hand, and the 
difficulties of solving the antinomy between hydrological unity and political 
division, on the other.

2. The traditional approach

The view which holds watercourses to be international and which separate or 
traverse two or more States has been shared, explicitly or tacitly, by many 
authors in the theory of international law.14 The starting point for the tradition­
al definition of international watercourses is found in Article 108 of the Final 
Act of the Vienna Congress of 1815, which reads as follows: “Les Puissances 
dont les Etats sont separes ou traverses par une meme riviere navigable, s’en- 
gagent a regler d’un commun accord tout ce qui a rapport a la navigation de 
cette riviere.”

It has to be pointed out at the same time that the criteria of a river to qualify 
as an international watercourse have changed several times in practice. Thus, 
some rivers were declared to be international watercourses by the Versailles 
Peace Treaty of 191915 which, in terms of the Vienna Congress provision 
referred to above, would not have been considered so. Furthermore, the concept 
of “international water systems” was introduced. It should be also mentioned 
that, retreating from the previous systematization in several aspects, e.g., the 
problem of internationalization, not only a new term but, even more, a new 
element was introduced to the law of international watercourses in terms of the 
Barcelona Statute of 1921. According to Article 1 of the said Statute, “seront 
consideres comme voies navigables d’interet international: 1. toutes parties 
naturellement navigables vers et depuis la mer, d’une voie d’eau qui, dans son 
cours naturellement navigable vers et depuis la mer, separe ou traverse diflerents 
Etats, ainsi que toute partie d’une autre voie d’eau naturellement navigable vers 
et depuis la mer reliant a la mer une voie d’eau naturellement navigable qui 
separe ou traverse diflerents Etats”. Besides, it is also put down in the said 
Statute that "les affluents doivent etre consideres comme des voies d’eau 
separes”.

Taking into account the documents referred to above, one can argue that an 
international treaty or agreement is a constituent element of the concept of an 
international watercourse, i.e., the international legal status of rivers traversing 
or separating the territories of two or more states has to be determined by an 
international treaty or agreement.16 Needless to say, the authors in question 
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start from the correct view that there was no universal rule of international law 
which would guarantee free navigation for any state in rivers traversing the 
territory of more states, consequently this was only practicable by virtue of an 
international treaty or agreement.1 It should also be noted that the provision 
of Article 108 of the Final Act of the Vienna Congress, mentioned above, is 
based on the concept of pactum de contrahendo, while the Barcelona Statute 
took as a basis the principle res inter alios acta nec nocere nec prodesse potest 
(Article 24)

Considering the view qualifying a watercourse as having international charac­
ter depending on the existence of an international treaty or agreement applicable 
to it one can easily reveal the general attitude concerning the sources of 
international law, on the one hand, and, on the other, the self-defence of the 
riparian states against excessive demands raised by non-riverside states. So, 
Decleva was right in stating: “La dottrina . .. sette 1 influsso di tendenze 
giusnaturalistiche, attribuire a tale categoria di diumi una condizione giuridica 
tutta particolare: associando arbitrariamente al concetto di fiume internazionale 
il principio delle liberta di navigazione...

The said interpretation of the concept of international watercourses did not 
remain, however, within the frame of theory, i.e., from time to time it appeared 
in practice as well. Thus, the following is laid down in Article 2 of the Convention 
regarding the regime of navigation on the Danube, concluded in Belgrade in 1948: 
“The regime set up by the present Convention is applicable to the navigable 
section of the Danube ranging from Ulm to the Black Sea..As is known, the 
Federal Republic of Germany did not adhere to the said Convention, accordingly 
it considers it as res inter alios acta. On the basis of the above-mentioned, it goes 
without saying that the section of the Danube above Passau, i.e., that which is 
on the territory of the Federal Republic of Germany, qualifying as a national 
watercourse according to the Federal Republic government, can be considered as 
a critical point in the Belgrade Convention.19 Similar views presented themselves 
in the UN General Assembly20 and at international conferences.21

The view claiming a relationship (iunctim) between the existence of an interna­
tional treaty or agreement bearing upon a watercourse traversing the territories 
of two or more states and its international qualification is entangled by internal 
controversies, on the one hand, while it is not in harmony with the general 
tendency of international practice, on the other.

a) A report classifying the treaties relating to international watercourses with 
treaties relating to contiguous, to contiguous and successive, to one or more 
specific rivers, and to one or more parts of these rivers22 also reflects that 
conventional law-making hardly followed the 1815 pattern. Besides, it has 
frequently occurred that several international treaties are concerned with the 
same watercourse which would thus be declared international, but with different 
regulations.
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b) Taking the view that the international character of a watercourse can be 
based exclusively on an international treaty, some circumstances cannot be 
explained.

— It has been an established view that the riparian states of an international 
watercourse have the right of free navigation even if the international situation 
of the watercourse concerned is not regulated by an international treaty or 
agreement.23

— Although Chile’s argument against the international character of the Rio 
Mauri was based on the non-navigable nature of the river,24 there is now a 
general agreement that navigability as a conceptual criterion has to be omit­
ted.25

— References to the Vienna definition of 1815 are still frequent in interna­
tional practice. Thus, slightly more than half the governments addressed by the 
ILC with a questionnaire26 expressed the view in the answers that the concept 
of an international watercourse had to be identified with the traditional defini­
tion of international watercourses.27 As it was justified by the governments 
concerned, this view was in compliance with international practice; in fact, 
problems would necessarily arise if major areas were taken into consideration. 
Political and economic interests, determined by the geographical situation, can 
be easily perceived as being behind this view.

Similar to the changes in the previous definition, a hint or reference can only 
be interpreted in the respect that the definition of the term is also inherent in 
general international law. One could hardly suppose, indeed, that the Final Act 
of 1815 would constitute an international treaty in force for the contemporary 
international community; rather, its provisions became transformed into norms 
of customary law.28

Summing up the aforementioned, the international character of watercourses 
traversing two or more countries follows from general international law. Further­
more, this concept is also supported by the point, to be proved in the following 
paragraphs, that the existence of general international law regulating the non- 
navigational uses of international watercourses has been acknowledged by the 
international community.

One single reservation should be made in this context, and this concerns the 
possibility of extrapolating the above statement to man-made channels connect­
ing individual international watercourses.29

The greatest problem of the traditional approach, however, has been its 
neglect of the hydrological units of watercourses. Thus, the concept of an 
international watercourse does not comprise the subtributaries of international 
watercourses that traverse the territory of only a single riparian state, and 
underground waters are simply excluded from it. Having perceived these prob­
lems, the supporters of the traditional definition came to accept a further 
broadening of the category of international watercourses to some extent. So,
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France proposed using the concept of the international drainage basin in the 
protection against pollution; in Canada’s view, the optimal area coincides with 
that in which an interdependence exists between the uses of waters by two or 
more states 30 The views of some South American states are also worth mention­
ing, i.e., they explicitly acknowledge the prohibition of causing damage to other 
states by means of the use of waters. Nevertheless, these views fail to explain the 
case of when behaviour causing damage occurs not in a river that either forms 
the frontier or is crossed by it, but presents itself in the respective drainage basin, 
and the harmful effects are transferred to another state by the flowing water. It 
should also be mentioned that Brazil and the Federal Republic of Germany, i.e., 
the supporters of the traditional approach, had already concluded an interna­
tional treaty covering water drainage basins as well.31

3. The modern approach

The most important experiment replacing the traditional concept of interna­
tional watercourses has been the introduction of the categories of international 
drainage basins and akin terms such as international river basin, international 
water system, shared water resources, all resulting from the observation that, for 
international cooperation, “this early, minimal approach proved insufficient .

A water drainage basin constitutes a natural unit. So, Teclaff is right in 
stating that a river basin “is by no means always a stable or well-delineated area, 
but neither this fact nor the complexity of surface and underground flows 
vitiates the general proposition that the waters which find their way to the 
basin’s outlet form an independent system... Climate, topography, soils, and 
vegetation combine to maintain the river in a state of delicate equilibrium. If 
there is a change in any of these factors, the entire river system. .. reacts at once 
to restore that equilibrium”.33

Not without precedent,34 the said hydrological or water management ap­
proach reached the level of international law mainly as a result of an ILA 
resolution, adopted in New York in 1958, which reads: “A system of rivers and 
lakes in a drainage basin should be treated as an integrated whole.’

The wording of the Helsinki Rules was based upon a still broader scope: “An 
international drainage basin is a geographical area extending over two or more 
States determined by the watershed limits of the system of waters^includmg 
surface and underground waters, flowing into a common terminus. ’ (Article 
II). This approach was also accepted by the IDI in its resolutions adopted at 
Salzburg and Athens.37 ,

As a matter of fact, the concept of international drainage basins has had 
several supporters in international law literature. By way of example, one may 
mention Colliard, Griffin, Garretson-Hayton-Olmstead, Manner, O Con­
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nell, Teclaff, Utton, and Wolfrom38 from Western states, and Chahuan and 
Godana from the developing countries.39 Other scholars, e.g., Sauser-Hall, 
Patty, Sette-Camara, for various reasons took an opposing view.40

As to socialist literature in international law, no uniform approach can be 
perceived, and the views of the individual authors are not free from ambiguity 
either. Thus, some international lawyers41 cannot accept the concept that the 
rules of international law would be applicable to the entire water drainage basin, 
or that this could be practicable only de lege ferenda.42 In a report prepared for 
the Lagonissi Conference, Koutikov claimed that the concept of an internation­
al water drainage basin was not accepted by international law. Subsequently, in 
his remarks summing up the work of the conference, he spoke of it as having 
been established in continents other than Europe.43 Contrary to this, Klimenko 
wrote in support of the concept of the international water drainage basin, 
stating that a territorial limitation on the effect of the rules of international law 
was not justifiable as the connection between watercourses brought about mutual 
interests, “attributing to the states specified rights and obligations”.44 As he did 
not criticize the Helsinki Rules in this context and, in addition, considered 
international watercourses as including underground waters,45 this also implies 
acceptance of the concept of international water drainage basins.

The division of views, demonstrated above, and the continued dialogue 
between the supporters and opponents of the modern approach can be traced 
back, essentially, to two causes, i.e., the different interpretation of the legal 
concept of international water drainage basins, on the one hand, and, on the 
other, the lack of unanimity in international practice.

a) As to the interpretation of the concept, the differences soon became ap­
parent in the following problems: whether or not the concept was related to the 
fundamental elements of hydrological unity or whether an excessively technical 
character was attributed to it, on the one hand 46 and whether or not it was 
considered as having a merely territorial scope of international regulation or 
comprising specified methods of usage, on the other.47

The latter concept is worthy of particular consideration. Following the ILA 
resolution adopted in New York, the unity of an international water drainage 
basin can be identified with the so-called integrated utilization43 which, as 
Andrassy pointed out,4’ has not been acknowledged by general international law.

The appearance of the category of divided natural resources gave a new 
impulse to the legal unity’ mentioned above, and the process reached its zenit 
as the term was embodied in Article 5 of the ILA’s Montreal Rules.50 Evidently, 
the scope of the concept of divided natural resources is broader than that of 
international water drainage basins. At the same time, an indivisible, biophysi­
cal unity is reflected in it, whose interactions cannot be changed or terminated 
by the existence of state borders; consequently, a strict interdependence of state 
interests is conceptualized here.51
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b) The actual application of the concept of international water drainage 
basins together with its related ideas, is rather limited and ambiguous. What 
was stated as early as 1958, i.e., relating to the “inadequacy of relevant interna­
tional law”52 is still valid today, although this statement was concerned with 
integrated drainage basins. .

The draft text of the 1923 Geneva Convention on hydrological power men­
tioned the term “waters forming part of a basin extending to the territories of 
several states”. Furthermore, it was pointed out in the report of the relevant 
committee that “the term concerned an area from which waters have been 
drained by a river and its subtributaries”. Although a reference to international 
water drainage basins was omitted from the text of the Convention, one can 
deduce a tacit acceptance of the concept from the wording of Article 5 providing 
for searching technical solutions independent of state borders. A generalization 
can however, be excluded by two circumstances: a connection (iunctim) is 
established between an international water drainage basin and integrated utili­
zation on the one hand, and, on the other, the practical significance of this 
provision is negligible in view of the fact that the Convention was accepted by 
a very limited number of states. On the impact of the Helsinki Rules, it is laid 
down in Article 1 of a 1973 draft of the Asian-African Legal Consultative 
Committee that the drafted rules concerned the utilization of the waters of an 
international drainage basin but that no international treaty or convention was 
yet concluded on the basis of the said draft.

The territorial scope of some international treaties or conventions covers the 
entire international water drainage basin concerned. The number of treaties and 
conventions of this kind increased from three to ten in the period from 1950 to 
1960, and then to 25 by 1971;53 as a matter of fact, this number has continued 
to increase since then.

The concept of international water drainage basins appeared in international 
judicial practice as well. So, the Permanent Court of International Justice (PCIJ) 
declared in the Case Relating to the Territorial Jurisdiction of the International 
Commission of the River Oder that the term “international watercourse” was 
applicable to the entire water system, including its purely national subtributar­
ies.54 Commenting on the judgement, Sauser-Hall questioned whether or not 
the said statement was relevant in respect of the international water drainage 
basin as it was pronounced in terms of the right of free navigation, and limited 
by nature itself.55 With a counter-argument one may claim, however, that the 
general principles of the law of international watercourses was explicitly ac­
knowledged by the Court, which did not differentiate between navigational and 
non-navigational uses of the watercourses in question.

In spite of the continuous increase of cases in international practice, one 
cannot claim, however, that the concept of international water drainage basins, 
included within the territorial scope of general international law, was acknowl­
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edged by the international community. Here it has been an important counter­
argument that, based on the principle of hydrological unity, the concept of 
international water drainage basins was accepted only by a minority of the 
replies received to a questionnaire of the ILC, mentioned above,57 and more 
than fifty percent of the states which forwarded their replies58 opposed the said 
concept, insisting on the traditional term of international watercourses. A 
confrontation of view within the ILC and the 6th Commission of the General 
Assembly of the UN can in this context, however, be assessed as a revelation.59

The term divided natural resources has been applied less often in international 
treaties or conventions60 than in the resolutions of international organizations. 
One only has to look at Article 3 of the Charter of Economic Rights and Duties 
of States,61 and then, subsequently, the broad-range refusal of the term in the 
course of the codification of the law of non-navigational uses of international 
watercourses, as will be demonstrated later.

The negative attitude of the majority of the international community in 
respect of international water drainage basins and divided natural resources can 
be traced back to several causes. While admitting its reasonableness, another, 
opposing views considered as having equal importance, i.e., the acknowledge­
ment of the concept would involve additional important restrictions of ter­
ritorial sovereignty.62 In addition, the relevant geographical area could be fur­
ther broadened by artificial means, i.e., the building of channels, resulting in a 
considerable increase in the number of interested states.

4. A compromise between traditional 
and modern approaches

Due to its specific function, the task of finding a compromise within the 
different definitions of international watercourses has been incumbent on the 
ILC63 which, however, can refer back to some precedents.

First of all, one could start from general considerations. Thus, the PCIJ 
pronounced, in its judgement in the Lotus case, the following: “Now the first 
and foremost restriction imposed by international law upon a State is that, 
failing the existence of a permissive rule to the contrary, it may not exercise its 
power in any form in the territory of another State. In this sense jurisdiction is 
certainly territorial; it cannot be exercised by a State outside its territory except 
by virtue of a permissive rule derived from international custom or from a 
convention.”64 Two conclusions can be drawn from this statement of principle. 
First, any action by a state having effect only within the territory of that state 
has to be regarded as conforming to the law.65 Second, if the effects of the 
relevant action transgress the state border, they will be subject to adjudication 
under international law.66 Taking these statements into consideration, one can 
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duly consider the wording of the judgement pronounced in the Lake Lanoux 
case, which reads as follows: “The unity of a basin is ... ported at the legal level 
only to the extent that it conforms to the realities of life.”67 Accordingly, 
physical geography and the hydrological unity of watercourses by themselves 
are not factors which create law; on the other hand, international relations come 
into existence if the utilization of any part of a water drainage basin would 
involve transfrontier effects. Hence, the international character oj watercourses 
cannot be decided from the outset, i.e., on the basis of geographical criteria. Thus, 
the effects transmitted through the mobility of the water require a declaration that 
the respective watercourses are international, and subject to international legal 
norms.

This should not in any case mean that the geographical factor has no role at 
all. On the contrary, the frequency of the effects in question evidently depends 
on the distance between the relevant state border and the place of interference 
with watercourse relations. Accordingly, watercourses constituting a border, or 
the border sections of watercourses traversing the territory of more than one 
state, are principally taken into account; the more important the water utilization 
in question is, than the probability of a transfrontier effect will increase in direct 
proportion to it. The acknowledgement of the significance of the transfrontier 
effect has already arisen, as obiter dictum, in the works of some authors,68 but 
more as an argument against the traditional definition. According to Cuth, the 
geographical situation of a river forms no prejudgement, attributing to it a 
national or international character; rather, “the relations established as a result 
of its uses are predominant”.69

International practice has also offered examples in which transfrontier effects 
are taken into consideration for regulation by international law. Thus, in terms 
of Article 1 of the 1967 Austrian-Czech treaty on frontier watercourses, water­
courses crossing the frontier or situated in the area of the state frontier in which 
water management works or actions carried out in the territory of one of the 
parties may result in prejudicial effects upon water-related uses in the territory 
of the other party, are regarded as being within the scope of the treaty. The 
scope of the 1962 Franco-Swiss convention on the protection against pollution 
of Lake Geneva also covers the respective subtributaries provided that they 
contribute to the pollution of the lake.

The statement concerning the international character of watercourses based 
upon transfrontier effects results in the consequence that, as Andrassy noted, 
the theoretical problem of international watercourses which aroused several 
disputes became transformed into the simpler problem of mere evidence.

As a matter of fact, the international character does not appear to the same 
extent when the various sections of a hydrological unit are divided among 
several countries. It is appropriate here to refer to a problem, intensively 
disputed in jurisprudence, when a different legal status for border waters is 
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claimed, in particular watercourses constituting a state frontier or crossed by it, 
respectively.71 As to the first category, it is practically beyond reality to imagine 
a water utilization activity that would have no effect on the territory of the 
relevant neighbouring state, and the same can be said for the border sections of 
watercourses of the second category. It is thus perfectly justified to claim the 
establishment of a specific international legal regime for the said categories of 
international watercourses. This view was explicitly supported by some govern­
ments.72

Our view concerning the definition of international watercourses can be sum­
marized by saying that the emphasis should be laid on the transfrontier character 
of the effects of interference with water regimes, acknowledging the due signifi­
cance of geographical factors. In fact, transfrontier effects bring about interstate 
relations in the field of international water management which require regulation 
under international law. Furthermore, it has to be pointed out that technical 
development and the extension of economic possibilities have resulted in effects of 
this kind being taken into consideration for increasingly larger areas.

The codification work of the ILC can be traced and interpreted on the basis 
of the precedents mentioned above. In the beginning, the ILC preferred to 
postpone the determination of the notion of international watercourses, al­
though individual reporters were unequivocally in favour of the concept of 
international water drainage basins. Thus, Schwebel’s opinion was as follows: 
"... in order to be in harmony with the physical laws governing water, the 
drainage basin is the unit for which legal rules governing the use of fresh water 
should be formulated”.74 Nevertheless, the ILC could not omit from considera­
tion the fact that an important number of states were reluctant to accept the 
concept of international water drainage basins. It was in this way that the 
working hypothesis, of a provisional character, came into existence75 and, 
taking this into consideration, the term “international watercourse system as 
applied by the present draft convention”76 was thus formulated in Article 1 of 
J. Eversen’s first approach. As the above-mentioned definition had to face 
heavy objections in both the ILC77 and in the 6th Commission of the UN 
General Assembly,78 the definition of). Eversen’s second draft was formulated 
as follows'.

“1) For the purposes of this Convention, an ‘international watercourse’ is a 
watercourse—ordinarily consisting of fresh water—the relevant parts or com­
ponents of which are situated in two or more States (watercourse States).

2) To the extent that components or parts of the watercourse in one State are 
not affected by or do not affect the uses of the watercourse in another State, they 
shall not be treated as being included in the international watercourse for the 
purposes of this Convention.

3) Watercourses which in whole or in part are apt to appear and disappear 
(more or less regularly) from seasonal or other natural causes such as precipita­
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tion, thawing, seasonal avulsion, drought or similar occurrences are governed 
by the provisions of this Convention.

4) Deltas, rivermouths and other similar formations with brackish or salt 
water forming a natural part of an international watercourse shall likewise be 
governed by the provisions of this Convention.”79

Taking into consideration that the above text had not yet taken on a final 
formulation, on the one hand, and the question of whether or not it expressed 
the consent of the ILC members, on the other, we prefer to make some brief 
comments instead of giving a more thorough interpretation.

— The definition of the concept of international watercourses became sim­
plified by omitting the enumeration of the relevant hydrological elements, on the 
one hand, although the internal balance was upset by maintaining the extension 
of the term to exceptional phenomena, and, on the other, by equally omitting 
the term “international water system”, that aroused many disputes and, pos­
sibly, also contained a prejudgement. In our view, it is still not clear whether or 
not some special situations, such as the glacial waters of the Andes,80 are 
covered by the definition referred to above.

— The structure of the precited article raises the problem of the burden of 
evidence (main rule vs. exception) as, essentially, the international character is 
relative81 and dependent on transnational effects, thus creating afunctional con­
cept.82 In view of the fact that a differentiation of transnational effects is out of 
question, two problems present themselves. One could argue with the preclusion 
of de minimis effects but there would be no harmony even in this case between 
the contents of this article and Article 9, to be dealt with later, linking a 
prohibition on effects causing appreciable harm. Furthermore, the effect may be 
also positive, i.e., favourable to the other state, and this could justify laying 
claim at the international level, e.g., on account of unlawful enrichment.

— A functional approach has other problems of an inherent nature which 
cannot be dealt with in detail here, resulting mainly from the view that territorial 
delimitation used to be considered as an actual premise of international law.83

— In spite of the reservations set forth above, we are of the view that the 
result achieved within the framework of the ILC so far constitutes an important 
step towards the purpose of surmounting the controversy between the traditional 
and modern concepts of international watercourses, and this compromise has been 
built upon the de iure condito rules of international law. In fact, it is in accordance 
with the actual nature of international law84 and within the inductive approach 
to the problems of international law.85
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5. Pending problems

a) Permissibility of maintaining a distinction between national 
and international watercourses

It is permitted to assert that the distinction between national and bi- or 
multinational watercourses, those of international character included, is in statu 
morendi. It can thus be indicated that some obligations are imposed, under 
positive international law, upon the riparian states with purely national rivers 
in order to prevent or eliminate sea pollution from land-based sources.86 In view 
of the efforts to preclude the effects of so-called acid rain, the conventions 
dealing with air pollution87 have a direct influence on the state of rivers and 
lakes of national character, and international interests coupled with the preser­
vation of the same have been acknowledged by international conventions.88

b) International groundwaters

In the 1970s it just so happened that the problem of subterranean waters 
(groundwaters) was recognized. Thus, international conventional practice on 
the subject-matter was collected,89 international aquifers or international 
groundwater basins were surveyed,90 and the necessity for cooperation was 
declared.91

Nevertheless, the respective experts are of the opinion that international 
problems are scarce and international law-making still meagre.92 Although a 
rapid development can be anticipated, the facts referred to above suggest that 
general international law could be extended to underground waters only by 
means of the doubtful use of analogy.

The withdrawal of the ILC from the concept of international watercourse 
systems resulted unequivocally in the preclusion of the so-called independent 
subterranean (underground) waters; accordingly, only underground waters 
proper were qualified as an important element of international watercourses.93

In view of the aforementioned, the idea of the ILA to formulate the Rules on 
the Law of International Groundwater Resources94 seems to be premature, 
although it would be logical in terms of the Helsinki Rules.

c) International water resources

The possibilites of human interference with water recycling have become 
broader as a result of techno-scientific development. The term “international 
water resources”, understood to comprise all surface, subterranean, and atmo­
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spheric waters which traverse the territory of more than one state, are located 
under the territory of several states or are to be found above it,95 was introduced 
for this reason. The term “international water resources” is also embodied in the 
Helsinki Resolution and, even if the investigation of the international legal 
problems of atmospheric waters is not explicitly mentioned among the tasks of 
the reorganized commission, the non-exhaustive enumeration may well com­
prise it.96

As a matter of fact, it cannot be claimed that the concept of international 
water resources is recognized to the extent that it would give birth to rights and 
obligations under international law for the states concerned. The definition of 
international watercourses as formulated here is not regarded as applicable in 
this context either for, in the absence of a comprehensive regulation in internation­
al law relating to the modification of climatic and weather conditions, the applica­
tion of analogy could not be avoided. It should be mentioned as a characteristic 
circumstance that the extension of a prohibition on causing damage, generally 
recognized in the law of international watercourses, to the field of modification 
of weather conditions was not unequivocally favoured by an experts commis­
sion.97
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CHAPTER III

The problem of territorial sovereignty in international 
relations arising 

from the non-navigational uses 
of watercourses

1. Territorial sovereignty as a key element in international 
relations arising from the non-navigational uses

of watercourses1

It has been beyond doubt, both in international practice and in legal opinion 
in general2 that, irrespective of their national or international character, the 
watercourses belonging to the fluvial territory of a state are subject to the 
sovereignty of the riparian state, i.e., the state within the territory of which they 
are found.

The said quasi-axiom needs no special confirmation and constitutes no source 
of problems by itself. Indicative are the statements in documents of internation­
al relevance in which either the sovereignty of the riparian states, their freedom, 
or their sovereign rights are declared in general terms in connection with the 
international watercourses on their territory,3 or they are particularly empha­
sized when minor or major restrictions by virtue of an international treaty or 
convention4 have a purely declarative nature or they reflect general tendencies 
of international law.

Sovereignty over the watercourses of the riparian states, meaning principally 
the right of utilization, appears in various forms.5 Accordingly, various allusive 
enumerations of the methods of utilization and the relevant measures and 
activities have been made.6 The codification taking place within the framework 
of the ILC demonstrates a very broad interpretation of the term “non-naviga­
tional uses” by the international community,7 with an all-embracing nature, 
except for navigation proper.8 So, there are uses in the actual sense of the term, 
such as water utilization for communal and industrial purposes, irrigation, 
hydro-electric power generation, and fishing. Besides, non-navigational uses 
taken as a collective term include protection against pollution, measures taken 
against damage caused by watercourses such as floods, erosion, or with a 
view to ensuring the conditions of utilization, e.g., the regulation of water­
courses, and indirect uses such as tourism and the protection of wildlife sites as 
well.
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A riparian state always aims to take maximum possession of watercourses 
through their various uses,9 being anxious to ensure complete independence for 
its water management. If international watercourses are concerned, the full 
enforcement of national interests is hindered principally by material circum­
stances. As stated in the minutes of the 1921 Barcelona Conference: “Un fleuve 
ne devient pas international, c’est-a-dire il ne perd pas son caractere national de 
partie integrante d’un pays, du fait que 1’utilisation de ce fleuve interesse 
1’ensemble des autres pays—but—Chaque fleuve de ce genre est, en effet, comme 
divise en morceaux qui sont respectivement incorpores aux territoires des Etats 
ou il se trouvent”,10 i.e. “each riparian State is sovereign only with regard to that 
section of international watercourse which is located on its side of the fron­
tier”.11

With this state of affairs, the effects of using watercourses by one state may 
result12 in, for example, a decrease or increase in their volume, a change of flow, 
the transfer of pollution, the occurrence of generally harmful consequences on 
the territory of another country, limiting the possibilities of utilization, causing 
damage to various structures or construction works, and increasing the costs of 
protection, etc. All these possibilities can be attributed to the fact that the waters 
in question are permanently changing;13 there is an interdependence among the 
individual elements of an international watercourse, and the functioning of a 
hydrological system, following the laws of nature, may bring about transfrontier 
effects. On account of the mobility of a watercourse and its inseparability from 
natural processes, it cannot be absolutely subjected to the sovereignty of a 
riparian state,14 and this sovereignty can only be of a provisional character.15

Accordingly, parallel or co-existent territorial rights of sovereignty enter into 
an actual relationship, and international relations arise from the use of water­
courses, then constituting one of the elements of the system of interstate rela­
tions.

The question formulated by Dupuy, which reads: “dans quelle mesure et a 
quelles conditions sont compatibles des exercises concommittants de deux ou 
plusieurs souverainetes”,16 then arises in this context:

The first consideration is that territorial sovereignty shows a Janus face in 
these international relations: it may equally serve as an argument of legitima­
tion, i.e., justifying the unlimited utilization of waters by the respective state 
proper; nevertheless, an activity of the same kind by another state may be 
contested with reference to the above-mentioned point. As a result, the first 
problem originating from the uses of international watercourses is concerned 
with the absolute interpretations of sovereignty and the relevant disputes, as 
well as the possibilities of solving this antinomy. Following this, the various 
consequences of territorial sovereignty should be examined within the con­
text of international relations arising from the uses of the respective water­
courses.
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2. Extreme concepts of territorial sovereignty

As is known from M. Huber’s works, two absolute concepts of territorial 
sovereignty, with extreme interpretations which are opposed to each other, exist 
as regards international relations arising out of the uses of international water­

courses.17 18 C
The best-known formulation of absolute territorial sovereignty comes from 

J. Harmon, a former Attorney-General of the US, who gave the following 
expert’s view in an American-Mexican legal dispute which occurred at the end 
of the last century: “The fact that the Rio Grande lacks sufficient water to 
permit its use by inhabitants of both countries does not entitle Mexico to impose 
restrictions on the United States which would hamper the development of the 
latter’s territory or deprive its inhabitants of an advantage with which nature 
had endowed them and which is situated entirely within its territory. To admit 
such a right would be completely contrary to the principle that the United States 
exercises full sovereignty over its natural territory...” The case presented is a 
novel one. Whether the circumstance makes it possible or proper to take any 
action from considerations of comity is a question which does not pertain to this 
Department; but that question should be decided as one of policy only, because, 
in my opinion, the rules, principles and precedents of international law impose 
no liability or obligation upon the United States.

Starting from the inequality of states, following on from the order of nature 
and favouring the upstream country, the Harmon doctrine expresses total 
freedom resulting from sovereignty and the possibility of discretionary deci­
sions, related to the various methods of water uses, irrespective of their effects 
beyond its border,20 on the one hand, and the fact that the international 
relations arising from the uses of watercourses are not regulated by general 
international law, on the other. With regard to this latter point, it seems 
doubtful21 whether one may conceptualize the doctrine so as to qualify it as a 
principle of international law.22 Some inspiration from the Hegelian philosophy 
of law may also be presumed although any precedent is derived from its starting 
point.23 . . . .

With the existence of an extreme approach, the birth of its antithesis is an 
almost regular occurrence, such as in the concept of absolute territorial integrity 
in our actual case, even if a classical formulation were not so well-known as with 
absolute territorial sovereignty, accordingly, its content remained somewhat 
ambivalent. The concept may mean that “every State must allow rivers .. to 
follow their natural course; it may not divert the water .. . interrupt, artificial y 
increase or diminish its flow.. ,”.24 It may also pronounce that “L’Etat dont le 
territoire est parcouru par un fleuve qui passe ensuite par le territoire d un ou 
plusieurs Etats etrangers ... est tenu de conserve integralement a ce cours d eau 
son debit et sa qualite”.25 In addition, the claim for the unchangeably of the 
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natural conditions of the territory of a neighbouring state26 is also considered 
within this context, as in the “decisional aspect”,27 as formulated in the Nuclear 
Tests Case: “Australia’s independent right to determine what acts shall take 
place within its territory. .. ”28 Actually, a right of veto is reserved here for the 
downstream country,29 and this can be coupled with the theory which says that 
the prior consent of the state concerned is required for any change in the regime 
of international watercourses.30

Nevertheless, a common element can be found in the different interpretations 
of the principle of absolute territorial integrity, favouring the downstream State, 
concluding that the existence of a principle of general international law substan­
tially restricts the water uses of the upstream State.

When assessing the extreme concepts of territorial sovereignty, the fundamen­
tal approach can only concern their actual enforcement in international practice. 
Notwithstanding this, their inherent contradictions have to be taken into con­
sideration as well.

As the length of this present work does not allow a full presentation of the 
relevant international practice, we have to limit the following comments to 
summary remarks.

— Considering the practice following both the Harmon doctrine and the 
principle of absolute territorial integrity, it seems to be, prima facie, scattered, 
limited to some states, and fractional. Thus, the USA,31 Austria,32 Chile,33 the 
Federal Republic of Germany,34 Ethiopia,35 and India36 referred to the Harmon 
doctrine, and Argentina,37 Egypt,38 Spain,39 Bangladesh,40 and the Arab coun­
tries41 tried to enforce the absolute territorial integrity principle mentioned 
above.

— It is also reflected in the preceding point that a unilateral emphasis upon 
extreme concepts of territorial sovereignty is concerned here, i.e., a unilateral 
demand claiming actual interests, related to the various uses of a watercourse, 
as concealed by an abstract term, on the one hand, and also a means of 
negotiation tactics, on the other.42 Unilateral demands used to be rejected by the 
opposing party. Although the Harmon doctrine seems to be incorporated into 
some international treaties, conventions, and agreements,43 it is questionable, 
nevertheless, whether this amounts to its recognition or, rather, the preclusion 
of the occurrence of a precedent, or even the habitual suspension of controver­
sies, placing them in parentheses.44 Not even traces of the principle of absolute 
territorial integrity can be identified in the treaties on the Nile; its application 
was unequivocally rejected by the arbitration award in the case of Lake La- 
noux.45 In a given sense, the Montevideo Declaration from 1933 and a clause 
of the Helsinki Final Act of 1975 (“to ensure that activities do not cause 
degradation of the environment”) may be assessed as acceptance of the principle 
referred to above.46 Nevertheless, it has to be taken into consideration that the 
documents in question do not lay down international legal obligations; as to the 
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second reference, the declaration concerned cannot be extracted from the for­
mula of international legal cooperation.

_Although it was declared that the principle of absolute territorial sover­
eignty was lucidly stated by Harmon,47 its practical enforcement was not free 
from uncertainty or, even more, intentional and not accidental ambiguity. The 
Lauca case48 presented a characteristic example. It is also relevant that, in 
respect of the US, there has been no harmony between the individual branches 
of power.49 In fact, the principle of absolute territorial integrity allowed various 
interpretations from its very outset as is clear from the foregoing.

_Although consistency is not an absolute demand in international law, 
one cannot here omit some pertinent observations, i.e., states taking a stand for 
one of the extreme concepts mentioned above, first and foremost the Harmon 
doctrine, have demonstrated actual flexibility51 or more and more reluctance to 
observe it;52 a double standard approach55 or even more, a dramatic volte-face 
(changing face)54 are not rare either. It may be mentioned, furthermore, as a 
point of recent development, that in some instances it has been fully re­
nounced;55 somewhat surprisingly, Kearney thus claimed that the Harmon 
doctrine was never the official standpoint of the United States.5 Not being a 
position of beati possidentes, the downstream countries were obliged, as a rule 
to make concessions.

— Finally, the role of the time factor cannot be omitted from consideration, 
as it is a consequence of a development, to be elaborated upon later, which 
occurred in general international law.57 With this trend, the bases of the extreme 
concepts of territorial sovereignty were nullified or at least considerably dis­
turbed.

Besides the reality of international practice, which hardly allows generaliza­
tion, theoretical considerations equally do not favour the extreme concepts of 
territorial sovereignty.

— It has been inappropriate from the very outset to approach international 
relations arising from the uses of international watercourses with an isolationist 
view, and to provide excessive emphasis on differences resulting from the 
geographical situation. The very system of interstate relations has made it 
impossible, as a rule, to make use of the inherent advantages of an upstream 
country, being in the position of beati possidentes; on the other hand, the 
defencelessness of the downstream country can be thus counterbalanced.

— The atomized, unilateral interpretation of sovereignty is reflected in extreme 
concepts, which is absolutely inadequate with regard to the relative character of 
the term,58 which says that “absolute sovereignty has been non-existent, and 
each state can enforce her own sovereignty only by respecting the sovereignty 
of other states”.59 Taking this context to serve as a basis for the present 
investigations and then assuming accordingly, that both absolute territorial 
sovereignty and absolute territorial integrity are based upon sovereignty, form­
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ing the two different sides of the same term, and considering furthermore that 
not a single rule of international law gives a preference to any of them, then both 
are to be regarded as lawful.60 The occurrence of two equivalent but controver­
sial rights results in mutual restrictions thereon. With this basis, the view which 
claims that under international law, an upstream state is entitled to rights, but 
only interests, at most, are recognized for a downstream state, and these cannot 
be placed as a common factor, is incorrect.61 Additionally, it may also be 
mentioned that a consistent enforcement of extreme claims would lead to an 
absurd result. Accordingly, Ballenegger was right in noting that an upstream 
state would exercise a dereliction in allowing the flow of unutilized waters into 
the territory of the downstream state. Under what principle, then, could the 
latter be obliged to remove the volume of water if the neighbouring country were 
to renounce it? If this would lead to problems for the respective state, e.g., on 
account of polluted water, it ought to be reasonably entitled to construct a dam 
on the frontier with a view to prevent the watercourse in question from entering 
its territory.62

Taking into account the image offered by international practice, it has hardly 
been accidental that, apart from past authors, the Harmon doctrine has few 
supporters in the theory of international law, and their number has been decreas­
ing.63 Moreover, some of them moderated their views with various reserva­
tions,64 provided of course that they concerned positive consequences, or ex­
pressed an ambiguous opinion, respectively.65

Nevertheless, the majority of the authors concerned has explicitly rejected 
absolute territorial sovereignty,66 mainly following Smith who called it an 
“intolerable” doctrine which was “radically unsound”,67 qualifying it as a 
“legal nihilism”68 or simply declaring it dead.69 Accordingly, it was rare if the 
Harmon doctrine, when recalled, was not followed by a negative assessment.70

At the same time, the concept of absolute territorial integrity still has nume­
rous supporters.71 Within this framework, it is of particular interest that, in 
terms of a resolution taken in Athens, the IDI established a very strict obligation 
in relation to transfrontier pollution, which reads as follows: “States shall be 
under a duty to ensure that their activities or those conducted within their 
jurisdiction or under their control cause no pollution in waters of international 
rivers and lakes beyond their boundaries.” (Article II). While assessing the 
various views one cannot omit to mention, however, that, in the absence of a 
consensus on the meaning of territorial integrity related to international water­
courses,72 the theses as formulated contained controversies,73 and consequently 
it was difficult to come to definite conclusions concerning their content. Accord­
ingly, the point was frequently limited to the acceptance of a strict ban on 
causing damage, such as the proclamation of an objective responsibility. Ac­
cording to the views of several authors, the postulate of the absolute unchange­
ability of a watercourse had, for the time being, no real chance as, ultimately, 
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it meant nothing else but the maintenance of a given status quo for the uses of 
a watercourse.74 Consequently, the problem to be solved was whether or not it 
was prohibited or admitted as causing damage to them, and this would be the 
subject-matter of future examination.

Nevertheless, some considerations of a general nature could offer some orien­
tation. In particular,

— absolutization would not be a correct step, the principle of quieta non 
moveref5 however, may be of some significance;

— not accidentally, the old principles of sovereignty and equality have been 
coupled in the Charter of the United Nations (Article 2/1), thus prescribing a 
specific interpretation of sovereignty, i.e., to provide compensation for the 
restriction of actual inequality in the enforcement of sovereignty;76

_as a result of the increased value of the interests coupled with environmen­
tal protection, stricter rules are required in respect of pollution.

The said considerations favour downstream countries more, being generally 
in a less favourable and defenceless situation, thus supporting the acceptance of 
milder variants of the principle of absolute territorial integrity in the theory of 
international law.

3. Solving the clash between extreme concepts 
of territorial sovereignty and its consequences

As has been evidenced by international practice, the extreme concepts of 
territorial sovereignty, i.e., the Harmon doctrine and the principle of absolute 
territorial integrity, failed to reach actual enforcement,77 apart from specific 
cases. On the contrary, important efforts were made which were aimed at 
dissolving the controversy in question and the coordination of parallel sov­
ereignties existing in international watercourses.

Hence, a middle course had to be found between the two possible absolute 
poles of territorial sovereignties,78 resulting in the mutual limitation of the 
degree of water uses.79

The general obligation of states interested in using international watercourses 
to respect the territorial sovereignty of each other does not mean a limitation in 
sovereignty, on the one hand, as this is an inherent element of the concept;80 but 
on the other hand, it has a negative character and is ipso facto uncertain. Hence, 
it is evident that a prerequisite of a general character such as this is hardly 
sufficient on its own to solve the complicated problems resulting from the uses 
of international watercourses. Accordingly, several authors noticed this anoma­
ly. Cuth, for example, observed the following: The coordination and mutual 
respect of sovereign rights constitutes a fundamental postulate. In order to 
prevent the deterioration of harmony between these relations, a balance has to 
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be established among the sovereign riverside states concerned. .. and this state 
of balance is then fixed by a settlement under international law.”81 A remark 
made by Maxwell-Cohen, and reflected by the law of international rivers, on 
the acceptable accommodation by the parties, points in this direction.82

The right of disposition in a legal sense, i.e., the prerequisite of participating 
in international law-making, constituting an important element of parallel sov­
ereignties over international watercourses can be coupled with this field.83 This 
is examined in detail in the following chapter. With this in view, I will only refer 
here to the fact that the regulation of an international watercourse or a sector 
thereof under international law, without the participation of the riparian coun­
tries concerned, constitutes a grave violation of the sovereignty of the said 
country or countries, and consequently it is unacceptable.84 Nevertheless, this 
is not the case if, in compliance with the formula of the Wimbledon case,85 the 
interested states limit their rights of utilization and freedom of disposition by 
means of an international treaty or another appropriate legal form.86 Accord­
ingly, it is out of the question to conclude that there is the existence of a general 
international law regulating international relations originating from the uses of 
watercourses from the negation of the extreme concepts of territorial sovereign­
ty, although it might be a fairly logical conclusion.87 To this end, further 
evidence is required. Some other problems are equally investigated in the 
following chapter: the degree of limitation of the territorial sovereignty of the 
interested states, the extent of deference of this limitation to the factors of 
integration and cooperation,88 the conditions of a joint enforcement of sov­
ereignty, and the concept of a divided natural resource in this context.

The double character of state authority over a given territory, i.e., its source 
not only of rights but of obligations as well, is a further point that has to be 
taken into account in relation to territorial sovereignty.89 Accordingly, ter­
ritorial sovereignty is the basis of international responsibility,90 entitling a 
demand of indemnity for transfrontier damage by water uses or pollution.
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CHAPTER IV

International law-making establishing 
the regime of non-navigational uses 

of international watercourses

1. Specific features of the international 
law-making process in the field of non-navigational uses 

of international watercourses

Taking into consideration that the law of non-navigational uses of interna­
tional watercourses belongs to the international law system, international law- 
making has to be exercised in the same way here as in other fields of internation­
al law. As an examination of the international law-making process would by far 
exceed the framework of this present investigation, only some references are 
made in the following points, without any claim of being all-embracing.

— The forces forming international law, i.e., the sociological background of 
international law-making, have been insufficiently elaborated; instead, their 
examination is still in the “coming into existence” phase.1

— Evidently, states try to enforce their own goals and recognized national 
interests (leurs interets nationaux tels qu’ils les apprecient)2 and this is also the 
case in the process of international law-making leading to the establishment of 
a regime regulating non-navigational uses of international watercourses.3

— International law-making has been based on the consent of sovereign 
states, resulting not only in the fact that a state is under a certain obligation 
created only by the norms of international law which came into existence with its 
participation or agreement;4 also, efforts aimed at the harmonization of interests 
used to lead to a series of compromises. Accordingly, matters which do not, or 
hardly, see eye to eye have to be brought into harmony in the course of 
international law-making; similarly, a less important point cannot be subjected 
to another, as would be normal, following the rules of logic.5 This starting point 
was left unaltered with the integration of international organizations into the 
international law-making process at an universal level, even if it was concurrent 
with substantial changes in other respects.6

— International law-making used to lead to the emergence of international 
legal norms7 appearing in various sources of international law. Hence the com­
plex problems of international legal sources have been embodied in each branch 
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of international law.8 Apart from this, other problems used to appear as well, 
such as the determination of the predominant legal source in a given field, the 
relationship of various sources to each other in the case of pluralism between 
them, their interactions, etc.

Following the aforementioned general remarks concerning international law- 
making, the problem to be investigated concerns the particular characteristics of 
international law-making in the field of the usage of international watercourses. 
The following points should then be emphasized: a) the so-called specificity of 
international watercourses, b) the assessment of international relations coming 
into existence as a result of non-navigational uses from the point of view of 
reciprocity, and c) some specific features of the interests in this field. Mutatis 
mutandis, these factors affect the application of the relevant rules of internation­
al law.

a) The specific character of international watercourses

The claim that each international watercourse constitutes a specific unit 
without an equal counterpart and with disparate types of hydrologic, economic, 
and political conditions, seems to be generally accepted.9 In other words, 
international watercourses have a particular character from a geographic, eco­
nomic, social, political, and legal point of view.10

This is the unequivocal formulation of the premise, defined by the ILC, and 
reading, e.g., “... each watercourse is unique. Each has a special congeries of 
uses which differs from that of any other watercourse”.11 The immense diversity 
of international watercourses is also illustrated by various examples.12 The 
particular character is evidenced by the fact that different problems always used 
to arise for each international watercourse, depending on the physical, geo­
graphical conditions, the number of interested states, the existing or planned 
methods of usage, the magnitude of the economic interests in question, the 
available technical and financial means and resources, the development of the 
general relations between interested states, the course of their efforts in the field 
of foreign policy, etc.

The particular character of international watercourses requires the conclusion 
of international treaties, preferably bilateral or restricted multilateral treaties.13 
Apart from other causes, the difficulties which exist in the coming into effect of 
multilateral treaties or conventions, in particular of universal interest, are 
attributable to this point. As will be demonstrated below, international practice 
is almost incomplete, in accordance with this supposition. The degree to which 
the contents of the distinct treaties or conventions are influenced by the par­
ticular nature of the conditions of utilization of international watercourses, and 
the rate to which the coherence of the various treaties or conventions are 
affected, also constitute the subject-matter of further examination.
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The heterogeneity of the utilization regimes of individual international water­
courses,14 being in compliance with the general demand for a special regulation 
under international law, corresponding with actual situations, is the result of 
positive law-making. On the other hand, the degree to which a far-reaching 
abstraction is required by other factors, in respect of the content of the interna­
tional regime in particular, is an open question.16

The consequences of international law-making, realized under particular 
conditions, also have to be taken into account in the codification of the law of 
non-navigational uses of international watercourses. Being aware of this fact, the 
ILC suggested that “... attention should be devoted to beginning the formula­
tion of general pinciples applicable to legal aspects of the uses of these water­
courses. In so doing, every effort should be made to devise rules which would 
maintain a delicate balance between those which were too detailed to be gener­
ally applicable and those which were so general that they would not be effec­
tive”.17 These principles, stated by Evensen, were generally accepted.18 Never­
theless, the question remained whether or not the correct prerequisite16 could be 
realized in practice or whether the draft test, to be prepared by the ILC was 
influenced by it.

b) The problem of reciprocity

International law-making concerning the regime for utilizing international 
watercourses has been substantially influenced by the fact that, admitting legal 
equality, the respective riparian states actually used to be in an unequal situation, 
as a consequence oj the relative unidirectional character of the relevant transfron­
tier effects. This upstream/downstream relationship creates a permanent situa­
tion of conflict, on the one hand, and, on the other, makes international 
law-making difficult, as an upstream state does not need the establishment of 
international legal rules on account of its favourable situation (beati possiden- 
tes), i.e., taking into account the conclusion of international treaties or conven­
tions in particular. International law has been based upon a symmetry of 
obligations, on mutual advantages granted by the states to each other on the 
basis of reciprocity. The unequivocal character of the principle do ut des is 
counteracted if one of the interested states “... must make sacrifices while the 
benefits are passed on downstream at no cost or obligation to the downstream 
country”.20

Although the absence or limitation of reciprocity, resulting from the geo­
graphical situation, cannot be invalidated or concealed by means of routine-like 
references to the interdependence of the riverain countries concerned, the 
validity of the above-mentioned statement cannot be made absolute', on the 
contrary, it is badly in need of being made more precise.
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Interference with the natural and utilization conditions of international wa­
tercourses, such as the withdrawal of water, the regulation of rivers, storage, 
pollution, and the deforestation of the water basin have a unilateral effect, 
causing general harmful changes in the territory of the downstream country. On 
the other hand, there are transfrontier effects from the opposite direction as well, 
although occurring less frequently, such as a backwater, acceleration of flow, the 
building of engineering structures impeding or hindering navigation or the 
migration of fish.

In any event, the upstream-downstream situation is not absolutely unequivo­
cal. First, an international watercourse may also be contiguous (a boundary 
river) over some sections. Second, not only the main river should be taken into 
consideration when in the case of more than one riverain state, all of them form 
upstream and downstream states at the same time, apart from the first and the 
last state within the course of the river concerned: the tributaries are to be taken 
into account as well. Thus, Austria is an upstream country as regards the 
Federal Republic of Germany in respect of the right-hand side tributaries of the 
Danube, but it is a downstream country when considering the Danube proper. 
For Hungary and Romania, the situation is the same: the latter is an upstream 
country in respect of the River Tisza and its tributaries, and it is a downstream 
country for the Danube.

The development phase of international law in which a relationship was 
established between rivers and seas has a high importance for the assessment of 
reciprocity.22 The obligation to take measures against pollution is now not only 
binding on the upstream states: thus, the country comprising the estuary or 
mouth of the river concerned is not allowed to simply tolerate unlimited pol­
lution, in compliance with the rules referring to pollution from land-based 
sources.23 Accordingly, a balance of the international obligations by the riverain 
states has been established or is taking shape, at least in respect of protection 
against pollution. • . u

It would be an improper approach only to examine reciprocity within the 
function of the geographical situation or water uses. As has already been 
mentioned in the foregoing, interstate relations resulting from the uses of 
international watercourses constitute only one of the components of the system 
of relations between the states concerned, and they may equally result in the 
compensation of the one-way character of transfrontier effects, or the under- or 
over-assessment of the problems originating from them.

With the relative unidirectional character of the said effects, the element of 
stability has been incorporated into the relevant international relations, induc­
ing not only the claim for international legal regulation, according to the course 
of events, but also constituting one of its conditions.

As a matter of fact, the limited nature of reciprocity is also reflected in the field 
of international law-making. Cases when the interested states were unable to 
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conclude the envisaged international treaty or convention or the latter failed to 
function, so that a legal gap presented itself, have not been rare, at least in the 
conventional field. Even more frequently, it has occurred that the asymmetry of 
the positions of the parties has influenced the content of the respective treaty or 
convention which could be represented by the lowest common denominator in 
relation to the middle range of objectives,24 the territorial scope, the regulated 
activities, and the undertaken obligations. Admittedly, the provisions of the 
treaties or conventions bearing upon the regime of the usage of international 
watercourses stipulate reciprocal and not parallel obligations25 but, as a conse­
quence of the causes referred to, reciprocity has been formal in many cases. It 
may be added that, as there is a causal link between the water uses of an 
upstream country and the damage occurring in a downstream country, the 
renunciation by the former of the totality of possible uses and of unlimited 
utilization, together with the inherent losses, would not amount to the conse­
quences of the activity of the latter.

The situation as outlined above increases the importance of overcoming 
bilateral frameworks in this field of international law-making. There is a par­
ticular problem in this respect, which is worthy of special attention, i.e., the 
extent to which the inter-state relationships originating from the uses of interna­
tional watercourses have been incorporated in the range of general international 
law regulation, and whether this trend of regulation has been directed at the 
protection of downstream countries, to grant them some preference.26

A contradiction to this point has to be promptly noted, i.e., the particular 
character of international watercourses essentially requires bilateral law-making 
but the absence or limits of reciprocity here constitute a serious obstacle. To 
eliminate this in order to ensure balanced relations between the members of the 
international community, international law-making at a universal level is im­
perative. Ultimately, the solution depends on the actual existence of the interests 
of cooperation among the states concerned,27 hence, it is justified to reveal the 
interested relationships beyond the regime of the uses of international water­
courses.

2. Interests linked to the regime 
of international watercourse usage

Looking at the regulation of non-navigational uses of international water­
courses by international law, it is clear prima facie that the problems presenting 
themselves are not of a “purely” legal nature; instead, they represent actual 
material interests and, in addition, they cannot be separated from natural 
processes.28

The fact that the mechanism of transfrontier effects is determined by the laws 
of nature represents the sound foundations of the premise that regulation by 
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international law has to be also based upon respect for the said laws.29 
Schwebel had no doubt about the harmony between legal norms and the laws 
of nature when he stated that “.. . in order to ensure harmony between the 
pysical laws governing water and the legal rules governing the use of fresh water, 
the drainage basin must be taken as the unit for the formulation of such rules”.30 
As reference was made to this postulate in Chapter II. the international com­
munity was reluctant to accept it as a universal regulation.

The decisive role of physical laws, however, also has another, no less impor­
tant consequence for international law-making. This concerns collecting, assess­
ing, and exchanging information on the subject to be regulated, and to ensure 
the pre-visibility of transfrontier effects by these means.31 This consideration is 
reflected by the fact that several international treaties or conventions contain 
dispositions on the organization of scientific resarch in respect of a given 
international watercourse, quite apart from conventional clauses of this kind.32

The said disposition implies that the importance of prevention is recognized, 
as formulated in international environmental law in general and with particular 
emphasis.33 There is another factor increasing the momentum of prevention, 
i.e., some engineering structures constructed for water usage, such as the dams 
of hydro-electric power stations have a very long life, or transfrontier effects 
may bring about irreversible damage.

The considerations indicated above have influenced international law-making 
towards encouraging cooperation34 and, also, to lay down detailed and precise 
rules of procedure.

Although the law of international watercourses has always been placed within 
the framework of traditional international law,35 the increased momentum of 
water usage drew attention to the economic content of the international rela­
tionships which then came into existence.36 There is no need to prove that the 
various methods of water usage comply with economic demands. Besides, the 
effects of the protection of water and the water environment emerge in the field 
of international trade, in particular in the form of the “Polluter Pays” Prin­
ciple.37 Accordingly, some specific elements of international economic law, i.e., 
the absence of strict formularity, the preference for compromise, and the spirit 
of cooperation38 have influenced the process of international law-making, 
bringing about the regime of international watercourse usage. The reasonable 
approach, required by economic interests, may also be considered with due 
emphasis when the respective international legal norms are formulated.

Nevertheless, some circumstances set limits on the full-scale satisfaction of 
economic needs. Evidently, a marginal role for sovereignty would be out of the 
question in this field, even if it could be imagined in international economic 
law.39 On the contrary, lack of confidence, suggesting a preference for unilateral 
actions,40 here carries important weight, just as does preparation for the worst 
alternative. With this in mind, it is convenient to set limits on the dependence 
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of one country on another, in order to eliminate or reduce the said worst 
occurrence, e.g., constructing engineering structures of strategic importance so 
as to ensure a check on those of vital significance for the interested party or 
parties.41

The considerations mentioned above already affect the essential problems of 
international law-making on the subject-matter in question. For the majority of 
cases and in compliance with generally acknowledged views, the law-making 
issues, i.e., the sources of international law thus coming into existence, can be 
classified as norms of international law which establish a well-functioning 
cooperation of a technical character;42 nevertheless, it is not excluded that the 
uses of water would affect vital interests43 with all the respective consequences 
in the sphere of both international law-making and the application of the law.

Having overcome the serious obstacles in the large majority of cases, the 
process of international law-making is made complete with the coming into 
existence of sources of international law establishing the regime of international 
watercourse usage. When these were examined, references used to be made to 
Article 38 of the Statutes of the International Court of Justice (ICJ).44 The 
difficult and disputed problems involved in the study of the sources of interna­
tional law in this respect concern the qualification of the items enumerated 
therein, i.e., whether or not they are to be regarded as sources of international 
law, whether or not international law has sources other than those mentioned 
in the said Article 38, the meaning of the term general principles of law, the 
incorporation of equity into the system, etc. However, a more thorough inves­
tigation of these problems would exceed the boundaries of the present work.

Accordingly, our interest is essentially concentrated on two fields: first, inter­
national treaties or conventions regulating the regime of international water­
course usage; second, an examination of whether or not general international 
law has norms affecting this field; to consider the principles that can be iden­
tified, their function and their legal nature.

In view of the aforesaid, decisions of international organizations have been 
taken into consideration only to the extent of their role in the formation of 
general international law. This approach should not mean, of course, the 
negation of the significance of the resolutions of some international organiza­
tions in settling problems arising from non-navigational uses of international 
watercourses, especially those taken by the European Communities.
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3. International treaties or conventions regulating 
the regime of international watercourse usage

The conclusion of international treaties or conventions has been the most 
important method of international law-making, hence the primary means for 
the establishment of international rights and obligations.45 The preponderance 
of the conventional form in the field of uses of international watercourses was 
so emphasized by Andrassy: in his opinion, an international treaty or conven­
tion is needed to ensure the most reasonable utilization of international water-

4-6 courses.
The decisive role of international treaties or conventions in this field has been 

unequivocally confirmed by practice. As to the number of treaties and/or 
conventions concluded in this field, it amounted to 32 for the period 
1820—1870, to 58 between 1871 and 1920, and to 215 from 1921 to 1970, 
respectively,47 i.e., it almost doubled in the second period as compared to the 
first, and it experienced an almost quadruple increase during the third phase. 
More than 2000 treaties and/or conventions were concluded in the period from 
805 to 1977.48 A document compiled by the UN Secretariat49 contains a 
summary of 305 treaties and/or conventions still in force.

Actually, the compilation in question may never be complete. The point here 
is not only that some agreements are excluded from the summary, on account 
of the inaccessibility of the relevant sources,50 but it is also difficult to follow up 
the changes and, what is more, it is simply impossible to ensure a completely 
up-to-date register. Later on, additional compilations were compiled, one on 
behalf of the Economic Commission for Europe (ECE),51 another for the 
Committee on Natural Resources (CNR) for the assessment of the implementa­
tion of the operating programme as formulated in Mar del Plata,52 and a further 
one was also compiled in respect of Africa,53 all noting the additional increase 
of the number of treaties and/or conventions.

As regards treaties, conventions, and agreements on the regime of interna­
tional watercourse usage concluded during the last decade, the following are 
particularly worth mentioning:

— Convention creating the Niger Basin Authority 1980
— Agreement concerning the management and the development of the basin 

of the River Kagera 1977
— Amazon Treaty 1978
— Agreement on Parana River Projects 1979
— Colorado Salinity Agreement 1973
— Great Lakes Water Quality Agreement 1978
— Ganges Agreements, concluded in 1977 and 1982
— Selenga Agreement 1974
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— Two Conventions on the Protection of the Rhine against Chemical Pol­
lution and Pollution by Chloride 1976

— Tisza Convention 1986
Taking the various documents as a basis, the number of treaties, conventions, 

and agreements regulating the regime of international watercourse usage can be 
estimated, de lege lata, to be approximately 500. Accordingly, the predominance 
of these documents in this branch of international law can hardly be doubted.

Obviously, it would not be a good idea to submit all the complete materials 
of the relevant treaties, conventions, and agreements to a thorough scholarly 
elaboration, taking into consideration that when interpreting the said docu­
ments, the physical geography, economic, and political background could not 
be discounted, and the same is true for the terminated treaties of the same 
subject-matter and the preparatory materials (travaux preparatories). It is also 
clear that a treaty or convention by itself represents only the tip of the iceberg 
of international relations between the interested states, which result from water 
usage, i.e., the process of the actual application of the agreements in force has 
at least the same momentum.

Following an outline of the general features of treaties, conventions, and 
agreements on the regime of international watercourse usage, the forthcoming 
analyses are limited to the assessment of the single multilateral treaty concluded 
so far, and then, in the following sub-chapter, to the presentation of the treaties 
and concluded in respect of the Danube basin. Nevertheless, this approach does 
not mean that the various other agreements are neglected as, when considering 
the trends of international practice in this field, a decisive role is attributed to 
these sources of law.

In view of the statements set out in the preceding point, and having in mind 
the comparison of the various treaties and conventions, the conclusion claiming 
that treaties and conventions concerning the regimes of international watercourse 
usage have a great variety of territorial scope and subject-matter (ratione ma- 
teriae) cannot be surprising. Considering that the first point has already been 
dealt with in Chapter II, it need only be emphasized here that some treaties, 
conventions, and agreements set out various methods of utilization, such as 
conventions on border waters, or treaties or conventions regulating complex or 
integrated uses; others provide only for a specific or preferred method of usage, 
e.g., hydro-electric power production, irrigation, protection against flooding or 
pollution, so that other methods of use, provided that they are included in the 
document, are regulated only per tangentem and subject to the principal means 
of utilization. Provisions for the withdrawal of water for communal or industrial 
purposes appear only indirectly in the documents in question, embodied in the 
protection against pollution clauses.

As regards the content of treaties or conventions, i.e., the form, extent, and 
nature of the rights and obligations of the parties, the differences are significant-
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ly larger. With this in mind, only the following statements of a general character 
may be mentioned:

— As for the declaration of general principles, the treaties or conventions are 
somewhat moderate, aiming more at pragmatic solutions.

— There is a correlation between the content and the purpose of a treaty or 
convention for the coordination of individual or national utilization, or the 
realization of joint utilization induces different obligations. In the former, it is 
sufficient to lay down some prohibitions, while the latter requires very detailed 
regulation.

— The prohibitions and obligation to take measures seem to be sufficiently 
flexible for a significant number of the agreements concerned, and several ways 
and means can be observed, aimed at making obligations more uncertain. On 
the other hand, opposite examples exist as well, i.e., the quantitative specifica­
tions of obligations are laid down in some treaties or conventions or precise 
technical arrangements are prescribed.

— It is a further characteristic feature that procedural aspects are in abun­
dance, e.g., the regulation of the prescribed methods of notification and consul­
tation. Furthermore, the institutionalization of cooperation became decisive by 
setting up joint committees or international organizations; in this respect, 
organizational and procedural rules are laid down as well.

The sources of the regime of international watercourse usage are, essentially, 
bilateral treaties, although there are restricted multilateral treaties as well.54 
Taking into consideration the reasons outlined in the preceding point and the 
preference given to the bilateral solution,55 this is simply a result of the fact that 
only two states are involved in 70% of all the treaties concerning the uses of 
international watercourses.56 Multilateral treaties are more prevalent in Africa 
and Latin America, due to the technical and financial conditions of UN assis­
tance.57 Their use, however, is also gaining more and more ground in Europe, 
i.e., both in the Rhine and the Danube Basin.

The image outlined above will change to some extent if, apart from the 
treaties and conventions on the utilization regime, the sources of international 
wildlife law are also to be taken into consideration.58 In view of the regions to 
be protected, hydro-areas appear here ipso facto; mention should thus be made 
of the Nuclear Test Ban Treaty of 1963 and the Long-Range Transboundary Air 
Pollution Geneva Convention of 1979.

On account of the bilateral or restricted multilateral character of the utiliza­
tion regime of international watercourses, this field seems to be less exposed to 
recent developments as regards international legal sources.59 This conclusion is 
modified, however, by the fact that the force of the 1969 Vienna Convention on 
the Law of Treaties beyond doubt comprises these agreements; consequently, it 
exercises a decisive impact and influence on the growth and development of 
treaty-making practices.60
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Even if it cannot be disputed that the treaties and conventions on the utiliza­
tion regime of international watercourses are subject to the provisions of the 
Vienna Convention as regards their conclusion, observance, application and 
interpretation, modification, invalidity, termination, etc., the laid down broad­
scale autonomy61 makes it possible or, even more, justifies a brief look at some 
of the particularities of treaties and conventions governing this field. Thus refer­
ences should be made, in particular, to the following:

— The problem of distinguishing between texts of a legal or non-legal nature 
also affects the subject-matter of the present work,62 taking into consideration the 
provisions of the Helsinki Final Act of 1975 also covering international water­
courses, or the great number of concessionary treaties related to the utilization of 
hydro-electric power, the foreign participation in investments destined to improve 
water uses, the export of hydro-electric power produced, etc. True, these problems 
are in principle regulated by agreements not having an inter-state character; 
nevertheless, they may have some relevance in international law.

— The treaties and/or conventions on the utilization regime of waters form 
an exception to the general rule of territorial scope,63 i.e., having an explicitly 
territorial character, and unquestionably do apply to a specific geographical 
area.64

— Furthermore, the exclusion of reservations, the termination of a treaty as 
a result of the physical subsequent impossibility thereof (Article 61 of VCLT), 
and the problem of whether or not the permissibility of the right of denunciation 
may be implied by the nature of these treaties (Article 56 of VCLT), may also 
be mentioned.

Three groups of problems, however, need to be analyzed in somewhat more 
detail.

a) There are several international treaties or conventions on the utilization 
regimes of international watercourses, mainly affecting Africa,65 which were 
concluded prior to attaining independence from colonial rule. Nevertheless, the 
explicit declaration invalidating these agreements, concluded during colonial 
times, only took place in the field of navigation.66 As to other treaties or 
conventions, the continued application of regimes established by colonial pow­
ers was simply unacceptable and new African states sought to establish their 
own legal regimes to manage their water resources, as Godana put it.67 The 
correctness of the second part of the statement can hardly be questioned; 
nevertheless, it appears as if the succession of states was realized68 in conformity 
with Article 12 of the Vienna Convention on Succession of States in respect of 
Treaties (1978). Also, an indirect indicator may be that the register prepared for 
the CNR69 also comprising the treaties and conventions concluded during the 
colonial era, did not involve any remark in this respect.70

b) The wording of Article 26 of the Vienna Convention on the Law of Treaties 
reiterates the basic pacta sunt servanda principle; consequently all treaties, 
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including those on the utilization regime of international watercourses as well, 
are binding upon the parties to it and must be performed by them in good faith. 
Beyond this stipulation, its significance may also be realized by the fact that it 
may also bring about some international obligations in relation to international 
watercourses not falling within the territorial scope of treaties. The pacta sunt 
servanda principle is clearly implicit in this field, requiring the contracting 
parties to abstain from acts calculated to frustrate the object and purpose of the 
treaty.71

c) It has frequently occurred in international practice that several treaties or 
conventions, forming almost a chain of agreements, regulate the utilization 
regimes of some international watercourses. This involves the problem of a 
possible clash between such treaties or conventions. Article 30 of the Vienna 
Convention on the Law of Treaties,72 generally considered as insufficient, 
causes additional difficulties unless two states are interested in the uses of 
watercourses in question. If the contracting parties are not in the same position, 
then the problem is connected to the principle of res inter alios acta nec nocere 
nec prodesse potest™ If one of the parties were the same in the case of clashing 
treaties, it may still be questionable whether or not treaties relating to the same 
subject-matter apply, as the territorial and subject scopes of the clashing treaties 
do not coincide with each other unconditionally.

Furthermore, it is a new dimension to the problems referred to above that 
Article 4 of the draft prepared by the ILC on watercourse agreements reads as 
follows:

“Nothing in this Convention shall prejudice the validity and effect of a special 
watercourse agreement or special watercourse agreements which, taking into 
account the characteristics of the particular international watercourse or water­
courses concerned, provide measures for the reasonable and equitable adminis­
tration, management, conservation and use of the international watercourse or 
watercourses concerned or relevant parts thereof.

The provisions of this article apply whether such special agreement or agree­
ments are concluded prior to or subsequent to the entry into force of the present 
Convention for the watercourse states concerned.

A special watercourse agreement should define the waters to which it applies. 
It may be entered into with respect to an international watercourse in its 
entirety, or with respect to any part thereof or particular project, programme or 
use, provided that the use by one or more other watercourse states of the waters 
of such international watercourse is not, to an appreciable extent, affected 
adversely.”75

The above text of the draft watercourse agreement covers the simultaneous 
existence of more than one treaty or convention, on the one hand, and conse­
quently the possibility of a clash between them as well, and on the other hand, 
the possible occurrence of a controversy between a general and a particular 
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norm. What is, then, the consequence of a situation if a watercourse agreement 
affects adversely, and to an appreciable extent, the uses of another watercourse 
state? In fact, the draft failed to give a direct reply.76

The rules accepted by the ILA77 start from the possibility of abrogation of 
general international law reserving, however, that “the agreement cannot dis­
pose of the rights of other States”.78 This statement is inadequate, however, to 
clarify the relevant legal consequences.

Needless to say, a violation of the rights and legal interests of another 
watercourse state involves an obligation under international law, but the prob­
lem remains whether or not this point may have an effect upon the validity of 
any of the colliding treaties or conventions. According to some views, there is 
a possible duty upon States under general international law, deriving from the 
principle of non-intervention, not to hinder the execution of valid treaties 
concluded by other States.79 This formula implies, however, the conclusion that 
it is not applicable to invalid treaties which impair the rights of, or impose 
obligations upon, third States,80 but there is no exhaustive catalogue of all 
possible grounds of invalidity.81

In view of the above, a clash between treaties cannot affect the validity of the 
respective treaties, i.e., it gives rise only to responsibility under international 
law.82

The definition of the scope of the contracting parties constitutes a further 
problem in connection with watercourse agreements. Article 5 of the draft agree­
ment referred to above reads as follows:

“ 1) Every watercourse State is entitled to participate in the negotiation of, and 
to become a party to, any watercourse agreement that applies to that interna­
tional watercourse as a whole.

2 ) A watercourse State whose use of the waters of an international water­
course may be affected to an appreciable extent by the implementation of a 
proposed watercourse agreement that applies only to a part of the water­
course or to a particular project, programme or use is entitled to participate in 
the negotiation of such an agreement, to the extent that its use is thereby 
affected.”83

The provisions of this article start from the correct postulate that the regime 
of an international watercourse affecting more than two states has to be jointly 
regulated by the respective watercourse states. It has to be added, however, that 
the open character of bilateral treaties is excluded by their very meaning, and 
the possibilities of accession to multilateral treaties are limited as well.84

The status of a contracting party to the watercourse agreements is ensured by 
the draft for the watercourse states, thus unequivocally meeting an old demand 
of these states, mentioned mainly in the field of navigation, i.e., to exclude 
non-watercourse states from the utilization regimes of the respective water­
courses.85
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In view of the aforesaid one may then raise the question of whether or not the 
precited rule implies a prohibition on non-watercourse states from concluding 
any international treaty or convention related to watercourse uses with any 
watercourse state so that, in the case of the conclusion of such an agreement, 
other watercourse states would be right to consider it illegal or, even more, 
invalid. Even Cuth, definitely opposed to the participation of non-watercourse 
states, had to accept that “such states were not entitled to vindicate rights for 
themselves that would be coupled to a sovereign situation since claims of this 
kind would not be justified neither actually nor legally”.86 Applying argumen- 
tum ci contrario, they may have rights of another nature. References to rights of 
this kind may be found in point 3 of Article XXXI of the Helsinki Rules, or 
in Article 3 of the 1976 Madrid Resolution of the ILA. Nevertheless, these 
provisions seem to be excessive and, besides, their correctness may also be 
doubted de lege ferenda, i.e., whether or not non-watercourse states should be 
entitled to participate in the administration of international water resources.

The following serves the purpose of summarizing the most important interests 
of non-watercourse states that may be regulated by a treaty or convention 
relating to the uses of international watercourses.

_If the freedom of navigation in an international watercourse is ensured for 
all states by an international treaty or convention,88 this right must not be 
violated by watercourse agreements;89 in other words, the non-watercourse 
states are entitled to demand the observance of their rights.

— Watercourse states may receive, and accept, technical and financial assis­
tance for ensuring the conditions of water uses, and the relevant methods of 
procedure may then be laid down by an international treaty or convention. 
Thus, the Soviet Union and Egypt concluded an agreement of this kind on the 
building of the Nile dam at Aswan;90 furthermore, we may also look at the 
agreements concluded by international organizations within the UN framework 
and various states.91

— Agreements providing for the export of self produced hydro-electric power 
by a watercourse state to a non-watercourse state, are also acceptable.

— Joint companies with foreign participation, destined to exploit the uses of 
an international watercourse may also be established.92

To complete the survey of international agrements on the utilization regime 
of international watercourses, the only agreement of a general nature concluded 
so far, the 1923 Geneva Convention relating to the development of hydraulic power 
affecting more than one State, should be analyzed.

It is emphasized in the report prepared on the conference93 that the utilization 
of hydraulic or hydro-electric power appeared in international law as a relatively 
new problem. With this in mind, the Convention aimed only to set in motion 
a development to formulate common and initially flexible principles which 
could then be accepted without dispute.
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The Convention, consisting of 22 articles and a Protocol, was based upon two 
fundamental concepts:94 the recognition and assurance of state sovereignty, on 
the one hand, and the establishment of some kind of international cooperation, 
on the other.

Article 1 of the Convention confirms the freedom of action of states, tor the 
uses of hydraulic power, resulting from their sovereignty, and it reads as follows: 
“The present convention does not modify in any way, under international law, 
the freedom of all States to execute any kind of hydraulic power management 
work on its territory as it desires.” Paragraph 3 of Article 2 contains the rule that 
the implementation of a jointly fixed programme of the utilization of hydraulic 
power is only binding for the respective state if it explicitly accepts that pro­
gramme. In Articles 3 and 4 it is declared that, within some limits, the relevant 
state is entitled to utilize hydraulic power.

The concept of international cooperation is limited, first and foremost, to 
the provision that, upon the request of any interested state, the contracting 
states are obliged to agree to the preparation of an internationally based study 
on the utilization of hydraulic power or the supervision of accomplished studies, 
respectively.95 In Articles 3 and 4 obligations of negotiation are laid down for 
when works related to the management of hydro-electric power are to be carried 
out partly on the territory of another, i.e., a non-contracting state, or where 
these works would involve changes in the state of the sites concerned on the 
territory of this state, on the one hand, or that the implementation of the works 
in question could result in grave damage or harm for the other state, on the 
other. It should be noted here that a draft convention prepared by a consultative 
and technical commission of the League of Nations, charged with transport and 
transit problems, provided for an obligation to conclude a treaty or convention 
in the cases enumerated above;96 nevertheless, this proposal was rejected by the 
conference on account of cogent arguments.97 At the same time, a very impor­
tant statement was incorporated into the protocol which formed an annex to the 
convention, which reads as follows: “The terms of the Convention modify the 
responsibility and obligations of the States for any kind of prejudice which 
would arise from the implementation of projects related to the management of 
hydraulic power.” Furthermore, connected with cooperation is the fact that the 
convention includes directives and advice on the content of agreements concern­
ing the management of hydraulic power (cf. Articles 5 and 6) from which the 
following provision is worth mentioning: “Technical arrangements... are to be 
determined apart from political frontiers.” (Article 5)

It is not necessary, in our view, to give a thorough analysis of the provisions 
of the convention,98 taking into consideration that the 1923 Geneva Convention 
has been condemned by international practice, i.e., it was rejected. The conven­
tion was ratified by as few as 11 states,99 and among them only Austria an 
Hungary have a common frontier, which is essential for the practical imple­
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mentation of the convention. Accordingly, the numerous authors qualifying the 
convention as a “dead text”100 are right, and it can be ranked among the groups 
of frustrated agreements. It should also be noted that the Geneva Convention 
did not figure among the agreements, enumerated in a resolution of the UN 
General Assembly in 1965, inviting states to adhere to them.101 All this does not 
mean, however, that some solutions in the 1923 convention were not adopted 
by conventional practice. In this sense, the said convention contributed to the 
development of international law.

4. General international law

a) Importance

International treaties and conventions are only partially appropriate to meet 
the challenges of international relations originating from the uses of internation­
al watercourses.102 Thus it may occur that the interested states are not, ultimate­
ly, in a position to conclude an agreement as envisaged, the application of 
concluded treaties or conventions may be frustrated, important items may be 
omitted from an agreement, the legal arrangement may be achieved only mini­
mally,103 and changes in respective circumstances may give birth to new de­
mands. It is as a consequence of all these circumstances that general internation­
al law comes to the fore.

The general international law function of filling gaps in the law10* has been 
generally recognized. Similarly, it goes without saying that its principles and 
rules provide an appropriate framework for negotiations aimed at the establish­
ment of utilization regimes for international watercourses.105

Nevertheless, there has been no mention of the application of general interna­
tional law in the interpretation of treaties and/or conventions in force in the 
documents of the International Law Commission (ILC). Thus, in the Meuse 
case “the Court at the outset discards the application to the dispute of the 
general rules of international river law in favour of the interpretation and 
application of the Treaty of 1836”.106 However, as regards the Lake Lanoux 
case, the Arbitral Award declared that the disputed international treaties had to 
be adapted to international law.107 This latter stand complies, in fact, with the 
provision on point 3/c, Article 31 of the Vienna Convention on the Law of 
Treaties,108 to which the ICJ has lent its support.109

The possible functional variations by themselves justify an examination into 
whether general international law has rules applicable for the utilization regimes 
of international watercourses. The necessity for this examination was strongly 
supported by theoretical efforts which continuously presented themselves and a 
trend for codification that started in 1970.
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In terms of the Mar del Plata Action Plan, international cooperation in the 
field of shared water resources had to be realized in accordance with the Charter 
of the United Nations and the principles of international law. Nevertheless, 
this formulation could be interpreted in various ways.

b) Basic or fundamental principles of international law

General international law was understood in the socialist doctrine of interna­
tional law to comprise, principally and decisively, the basic or fundamental 
principles identified with the peremptory norms of international law (tus co- 
gens)111 Accordingly, the essence of international law was expressed by the 
fundamental principles referred to above, forming the criteria of just regula­
tion,112 and, at the same time, meaning the basis of the interpretation and 
application of the law.113 . .

The fundamental principles of international law comply with the seven princi­
ples of the Declaration on Friendly Relations and Cooperation among States 
in accordance with the Charter of the UN, of October 24, 1970(G. A. Res..2625 
(XXV)), and the ten guiding principles of the Helsinki Final Act o 19 .

Without a further thorough investigation of the fundamental principles of 
international law, emphasis here has to be restricted to the following.

— Although some of the respective authors place the conclusion of a treaty 
or convention above all others in the international legislation on the utilization 
regime of international watercourses, even the supporters of this view do not 
dispute the fact that the fundamental principles of international law also have 
to be enforced in this field;115 accordingly, a gap in the law is out of the question, 
even in the absence of an international agreement or agreements. According to 
Ouchakov, “in principle, the regime applicable to international fleuves and, 
a fortiori, that applicable to multinational rivieres was established by co-ripanan 
States It was incumbent on them to conclude international agreements for that 
purpose. Consequently, the only rules of international law applicable in the 
matter were completely general rules and principles which the co-ripanan States 
must take into account when concluding such agreement.” The formula 
“must take into account” can be interpreted as a reference to the peremptory 
norms of international law which, in terms of the socialist concept of interna­
tional law, mentioned above, is identified with the fundamental principles of 

international law.
— Even if the differences in the enumerations and formulae of the 1970 

Declaration and the 1975 Helsinki Final Act and the non-existent definition of 
the scope of ius cogens are not considered, attention has to be given to the 
economic content of the utilization regime of international watercourses and 
hence, it should at least be taken into account whether the scope of the said 
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fundamental principles ought not to be extended by the principles of interna­
tional economic law.117

— Furthermore, it has to be also examined whether or not some of the 
general principles applicable to the utilization regime of international water­
courses have an imperative character. On this point, Hayton states: “An exam­
ple of a ius cogens norm applicable to the members of a basin community might 
be formulated as follows: all states enjoy equality of right. Therefore, any 
agreement between or among co-basin states to deprive any co-basin state of its 
equality of right in the uses of waters of the basin is void as in derogation of a 
fundamental or peremptory norm of international law.”118 A special aspect of 
this view appears in the ILA Resolution on the Protection of International 
Watercourses and Water Management Constructions in Case of Armed Con­
flict, which reads as follows: “Peace treaties must not deprive a people of its 
water sources to the extent that this measure could cause damage to public 
health or the economic or physical conditions of its survival. When new frontiers 
are delimitated, the volume of water that is indispensable for the vital needs of 
the population has to be taken into consideration.” (Article VIII)119

Although the starting point of the principle contained in the preceding 
paragraphs can hardly be disputed, some factors have to be taken into account 
here, i.e., the gap between the fundamental principles of international law and 
the interstate relations arising from the uses of international watercourses, on 
the one hand, and the interdependence of the various fundamental principles, 
on the other, such as the existence of pairs of norms, either complementing each 
other or opposing each other, respectively,120 resulting in ambiguity. Accord­
ingly, treaties or conventions in which one of the parties renounced its right to 
water uses in favour of the other party,121 or had allowed damage to be caused 
on its territory,122 were not declared void. Thus general international law appli­
cable to a water usage regime has a dispositive character.123

— As is clear from the aforementioned, the principal function of internation­
al law-making relating to the utilization regimes of international watercourses 
has been to respect the sovereignty of the riparian states and to resolve the 
conflicting rights resulting from it, and this can be realized, first and foremost, 
by concluding international treaties or conventions. With the principles of 
respect for sovereign equality and the bona fide fulfilment of obligations, other 
fundamental principles of international law have been incorporated in this field 
as well, since these principles have been closely connected to each other, “each 
of them being interpreted taking into account the others”.124 As a matter of fact, 
it can easily be admitted that the various fundamental principles of international 
law have had different impacts upon the utilization regimes of international 
watercourses. For example, the principle of the self-determination of peoples 
which occurred only exceptionally, in connection with the Cabora Bassa 
dam,125 to be built on the river Zambezi, when considering different interpreta­
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tions of this principle126 and its relative distance from this branch of internation­
al law Similarly, it cannot be doubted that the disputes relating to the uses o 
international watercourses have to be settled by the interested states by peaceful 
means; as to the actual methods, however, no individual aspect can be deter­
mined,’ e.g., polemics connected to the eventual judicial settlement of disputes 
are not out of question.1"7

Contrary to the above, the principle of international cooperation, appearing in 
innumerable forms, has been predominant in interstate relations originating 
from the uses of international watercourses.128 A reference to this can be found, 
among other points, in a provision of the Helsinki Final Act, also applicable to 
the field of water pollution control and fresh water utilization, which reads, 
“problems can be solved effectively only through close international coope­
ration”.129 As to the modalities of cooperation, a thorough examination of 
the very nature of the matter, is required and this will be dealt with in Chap- 

teiThe relationship between the fundamental principles of international law and 
the utilization regime of international watercourses130 has also to be taken into 
consideration within the context of the principle of refraining from the threat or 
use of force. It has to be regarded as a legally established principle that the use 
and threat offeree for the settlement of disputes relating to the uses of interna­
tional watercourses are prohibited. It is a further essential conventional disposi­
tion that some rules of environmental protection are to be observed in the course 
of an armed conflict.131

The most important aspect of the problem in question, however, is whether 
or not some forms of interference with the regimes of international watercourses 
can be differentiated from the use or threat of force"1 Several examples of this 
qualification may be found in international practice:133 the Lauca case, - the 
Parana case,135 and the dispute on the river Jordan are all worth mentioning As 
to the last mentioned case, the facts may be summed up as follows. The problem 
of the uses of the river Jordan was on the agenda of the Security Council as ear y 
as in the 1950s 136 and projects on the division of the waters of the Jordan were 
prepared, to be utilized for irrigation.137 The dispute took a new course when 
Israel built a large water drainage system between 1958 and 1965, using it for 
transporting substantial volumes of water from Lake Tiberias to the Negev 
desert through channels and underground pipelines. This was declared to be an 
aggressive act by a resolution of the Arab League in I960;138 the opposing 
project, elaborated by the League in 1964-65, was in turn declared casus he li 
by Eskhol, the Israeli premier.139 The matter outlined above is essential y 
appropriate to highlight the fact that the principle of the prohibition of the use 
of force cannot be separated from the utilization regime of international water­
courses. Taking into consideration, however, the special political background, 
it does not form a basis for legal conclusions.
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The relationship between the ban on force and the utilization regime of 
international watercourses was also adopted as a principle, e.g., at a meeting of 
the Asian-African Legal Consultative Committee, held in Accra. Water usage, 
causing particularly grave injury, was declared to amount to an act of aggression 
by the Pakistani representative, laying emphasis on the right to self-protection; 
contrary to this, the risks inherent in this concept were highlighted by the Indian 
representative.140

As the problems raised within this context lead to a dispute concerning the 
meaning of the term “force”,141 any further discussion would exceed the limits 
of the present work. Nevertheless, this is worth mentioning because of a special 
aspect, i.e., whether or not a state is entitled, in the case of extraordinarily severe 
pollution or threatened flooding, to prevent the occurrence of grave damage by 
means of a measure or measures taken in the territory of another state, for the 
protection of its own vital interests. This right is acknowledged, e.g., by Stein, 
by analogy to the 1969 Brussels Convention on intervention.142 There is as yet, 
however, no explanation of what would be acceptable or could be done if the 
state from which the danger originates refused to take any preventive measures. 
An extrapolation of the settlement under the law of the sea was prevented here, 
in my view, by the fact that the region in question was under national jurisdic­
tion. Nevertheless, it seems beyond doubt that the rule as stated by the ILC in 
the case of an emergency143 at least did not exclude the violation of territorial 
sovereignty of another state.144

c) Customary international law

There have been several difficulties involved in clarifying the problem of 
whether or not a practice having the criteria of customary law exists in the field 
of non-navigational uses of international watercourses. As to the sources of 
indecisiveness related to the possible solution to this problem, some of them are 
not that exceptional, such as the more negative attitude of the international 
community towards international customary law,145 doubts about the role of 
customary law, a dispute-charged approach to its constituent elements,146 etc., 
but the special nature of this branch of international law here had considerable 
weight as well.

The first constituent element of customary international law, to be analyzed 
below, concerns general state practice. In compliance with the broad concept of 
the formation of international customary law, Wolfrom considered as relevant 
doctrine, jurisprudence, general principles of law, and international agree­
ments.147 Contrary to this, Cuth restricted his evaluation to agreements as 
established state practice.148 At the same time, Lammers stated that . . treaty 
provisions as such must be considered as neutral or ambiguous material for the 
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establishment of customary international law.. .”149; hence, his research was 
concentrated on relevant state conduct and statements as evidence of customary 
international law,150 and the general principles of law recognized by civilized 
nations were examined separately.

The questions requiring actual replies have already been indicated by the 
viewpoints summarily presented. Of course, it can hardly be disputed that the 
theory here also serves only as a subsidiary means for the determination of rules 
of law. Similarly, it cannot be doubted that the actual behaviour of the states 
concerned in respect of international relations resulting from the uses of interna­
tional watercourses has been of decisive importance.1 1 As regards international 
case law, some decisions152 acknowledge customary law for the settlement of 
utilization regimes of international watercourses or declare principles that can 
also be extrapolated to this field.153 Nevertheless, the number of precedents is 
too insignificant to form sufficient evidence for providing a basis for ultimate 
conclusions concerning the existence of international customary law. Apart 
from any other theoretical approach, this fact stimulates the broadening of the 
range of evidence, i.e., to take into consideration the Supreme Court s decisions 
concerning federations.154 In the absence of an appropriate regulation under 
internal law, the courts concerned had recourse to international law to settle the 
cases in question. Nevertheless, the difference between international and nation­
al courts cannot be disregarded. Thus, an international court applies, in princi­
ple, international law as established by states; on the other hand, an internal 
court is only authorized to express the viewpoint of the state in which it is 
functioning as it relates to international law, even if reference is made to 
international law in the judgement of the court,155 unless this is excluded on 
account of the division of the branches of power. In addition, it should also be 
mentioned that the Supreme Court of the United States, in particular, exceeded 
the limits of legal settlement, i.e., it laid down the rights of the individual 
member states in the field of water usage on the basis of technical and economic 
valuations comprising detailed problems.156 Evidently, this method cannot be 
adopted in the sphere of international law.

As is clear from the foregoing, international treaties or conventions have had 
the lion’s share in establishing utilization regimes for international water­
courses. The point is now whether or not these can be taken into account in the 
process of the formation of international customary law. It goes without saying 
that powerful arguments counteract this possibility. One can thus argue whether 
the preponderantly conventional character of this branch of international law 
is not ipso facto contradictory to the existence of international customary law. 
Furthermore, the difference between the nature of the twofold norm-creating 
processes157 and the principle res inter alios acta nec nocere nec prodesse 
potest158 cannot also be taken out of consideration. The ICJ acknowledged the 
importanceof a general multilateral treaty in the formation of customary law'59 
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in the North Sea Continental Shelf Cases, and the treaties on the utilization 
regime were of a bilateral or restricted multilateral character. Although the 
judgement referred to did not exclude the possibility of the formation ot inter­
national customary law on the basis of treaties as mentioned above, and it has 
been laid down in Article 38 of the Vienna Convention on the Law of Treaties 
that rules in a treaty become binding through international custom, these 
provisions have a less positive aspect; rather, they have a right-reserving charac­
ter, precluding any avoidance of the application of customary law.160

In spite of the said reservations, the role of international treaties in the process 
of the formation of customary law cannot be disregarded. Besides, this possibil­
ity has been accepted by several theorists as well.161 This seems to be in 
compliance with the extensive interpretation of state practice in the Statute of 
the ILC, which does not raise any restrictive condition.162

An overestimation of the role of treaties or conventions, as evidence of 
customary law, can be observed in the process of codification.163 Additionally, 
some treaties or conventions164 contain expressis verbis or implicit references to 
general international law. The most important feature of this high number of 
agreements, however, is a remarkable similarity between provisions relating to 
the same subject-matter, inspired by identical principles.165

The opinio iuris sive necessitatis constitutes the second basic element of 
customary international law. The traditional problem, i.e., consent or recog­
nition as conditio sine qua non might have occurred in the utilization regimes of 
international watercourses in a less striking way since, apart from the island 
countries, all members of the international community had to take a stand 
concerning the international law aspects of international relations resulting 
form the uses of international watercourses. In spite of their contested nature 
from several viewpoints, the acts of international organizations appear in this 
context, prima vista, sufficient for considering consent in relation to the opinio 
iuris.

Taking the above into consideration, it may not be surprising that the major­
ity of the representatives of jurisprudence prefer to interpret the situation concern­
ing the arrangement of the uses of international watercourses as customary law, 
even if some reservations and ambiguous formulations appear.

As to international scientific associations, they unequivocally recognize the 
existence of the rules formulated by them in international law.166

In spite of diverging methods of approach, the formulation of rules, and the 
exclusivity thereof, the academic views conclude, in general, that international 
customary law does exist in respect of the utilization regimes of international 
watercourses.167

There have been stronger divisions or differences in this matter within the 
socialist doctrine of international law. Thus, both the explicit negation and the 
recognition of the existence of international customary law may be found.168
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According to Klimenko, the states admit general principles regulating water 
usage, and a substantial part of the Helsinki Rules conforms with international 
practice.169 Similarly, Cuth accepts the formation of principles (zasady) having 
the character of customary law, in spite of their limited number; he also favours 
their codification.170 Timoshenko came to the same conclusion within the 
broader context of international environmental law.171

Nevertheless, the views enumerated above have not been free from ambiguity. 
As was once considered, the general principles in question derive from the 
fundamental principles of international law, but their application at the same 
time seemed to be untenable without actual treaties or conventions.172 It is easy 
to recognize the contradiction between the said two postulates as, on account 
of their imperative character, the basic or fundamental principles of internation­
al law have to be absolutely enforced, even if this is contrary to conventional 
provisions.173 Or should this lead, on the other hand, to the conclusion that the 
principles in question would have lost not only their cogent character but also 
their compulsory force in the course of the said derivation? There are, of course, 
other authors for whom international customary law, in its traditional sense, 
unequivocally constitutes the basis of the rights and obligations of riverain 
states.174

In view of the fact that no rules of customary law have been established so 
far concerning the utilization regimes of international watercourses, some ad­
herents of the doctrine of international law have found it unsatisfactory (or 
insufficient) to state this and have steered towards another approach. According 
to one of the relevant variants, this field is also subject to the principle of 
international legal responsibility™ This concept has, in fact, a reasonable base. 
First, it demonstrates a concrete approach to the problems of international 
watercourses176 and takes into account the fact that, for some rules of interna­
tional law, their content appears in a completely definite form only in the course 
of the actual enforcement of responsibility.177 Second, reference has to be made 
to the point that the general institution of international legal responsibility is 
necessarily inherent in the utilization regime of international watercourses; 
accordingly, it is also imperative to study it. In spite of the recognition of the 
said facts, this approach is contrary to the concept of international legal respon­
sibility as formulated by the ILC, i.e., the distinction between primary and 
secondary means.178 In terms of the concept in question, “in principle a State 
will incur international responsibility only in the case of a breach of an interna­
tional obligation incumbent upon that State, i.e., in the case of an internation­
ally wrongful act”. Accordingly, the declaration of responsibility for water uses 
involves the recognition of the respective primary rules, general international 
law included. Furthermore, while interpreting it not as responsibility for an 
internationally wrongful act but as international liability for injurious conse­
quences arising out of acts not prohibited by international law, then this act is 
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again subjected to the primary rules of international law as formulated in an un­
equivocal stand by the special rapporteur of this subject-matter.1 To put it 
plainly, I am against the point which claims that there is no gap in the law, i.e., 
rules of general international law can be found in this branch of international 
law as well.

Other authors might consider the evidence of customary international law in 
this field as insufficient or conceding to theoretical considerations, and these 
authors have turned to the general principles of law recognized by civilized 
nations.180'181 Without venturing into a theoretical labyrinth, reference need 
only be made to the point that there was no enthusiasm shown in practice for 
“general principles of law”, similar to that demonstrated in the theory, on the 
one hand,182 and, in respect of the content and nature of the problem, no 
common denominator was found in the theory either. The socialist concept of 
international law denied its character as an independent source of law183 so that 
(supposing but not admitting) only general ideas of the law or norms of produce 
can be mentioned.184

In spite of the above, it seems to be necessary to give a brief outline, with 
particular attention to the connection of this complexity of problems to the 
point of whether or not the customary law norms of this branch of international 
law are exclusive or may also be extrapolated to other fields of international law, 
or whether they originate from other areas, respectively.

First, international servitudes seem to form an appropriate basis to solve the 
utilization problems of international watercourses.185 Nevertheless, this legal 
institution is inappropriate for this role ab ovo; a servitude can only be estab­
lished by an international treaty,186 consequently it cannot be placed in general 
international law on account of its very concept, on the one hand; furthermore, 
the obligation here infers first and foremost, not accepting the inflow of water, 
on the other hand, but to tolerate harmful transfrontier consequences, and this 
cannot be identified with a so-called positive servitude claiming that the relevant 
state is acting on its own territory and not on that of the other state; accordingly, 
the territories under the jurisdiction of the first-mentioned state are affected only 
by the consequences of its acts. To claim a duty not to act from the other state 
as compensation for the enjoyment of the rights of water uses would be un­
founded.187 As a matter of fact, the above statement would not pertain if 
international treaties or conventions on water management regimes did not 
contain servitude rights concerning, e.g., entry, the use of the other watercourse 
shore or bank, the collection of data, etc.188

Since the publication of Huber’s views189 the opinion that international 
relations originating from the uses of international watercourses should be 
regulated by the international law of neighbourly relations, or international 
neighbourhood law as it is sometimes called (droit international de voisinage) has 
gained broad ground.190 It can hardly be denied that the beginnings of the 
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management regimes of international watercourses appeared in regulations con­
cerning bordering waters, and these rules could be rightly qualified as parts of 
neighbourhood law; what is more, the two fields became associated with one 
another for a long time.191 Nevertheless, this link later became more tentative. 
First, the scope of transfrontier effects fitting the image of neighbourhood law 
became extended; second, with the extension of the consequences of water 
management in the geographical sense of the term the maintenance of this 
concept became increasingly artificial as not only the neighbouring countries 
were affected, and territorial contiguity was no longer a condition. Besides, 
objections may also be raised as to the content. Neighbourhood law has been 
concentrated on the regulation of transfrontier damage,192 and the emphasis has 
been laid more and more on prevention and co-operation in the course of legal 
development. Finally, reference has to be made to the controversies relating to 
international law of neighbourly relations as well; in particular, it may appear 
within international law not only as a general principle of the law, but it may 
be qualified as part of customary international law as well.193 The usual iden­
tification with the general principle of good neighbourliness in the sense of the 
Preamble and Article 74 of the UN Charter194 cannot be easily accepted. The 
Charter’s content is of a decisively political character;195 besides, the views in 
respect of the relationship to the maxim sic utere tuo are also different. Although 
doubts may arise on the basis of the said considerations in connection with the 
use of the concept of the international law of neighbourly relations,196 some 
important elements of the international law regime of transfrontier effects are, 
however, expressed, in it, and the link to various sectors of international 
environmental law are at the same time also made evident.

Apart from good neighbourliness, good faith is also declared to be a basis for 
equitable sharing in Article 7 of Evensen’s second draft. The general validity 
of this principle cannot be doubted;197 nevertheless, one may raise the question 
of whether the consequence is then that the prohibition of the abuse of rights 
would constitute the general principle of the utilization regimes of international 
watercourses.198 It is not only that this principle lacks general acceptance, its 
criteria are not uniform either. Thus it appears only arbitrarily as the intention 
to cause damage, or there are also other limits to the use of rights. It should also 
be noted that the maxim sic utere tuo is now identified with customary interna­
tional law and the prohibition of abuse with general international law, depend­
ing on the views of the individual authors. Thus, Wolfrom is problably right 
when claiming that a prohibition of this kind would be insufficient, even in 
municipal law, to solve the complex problems caused by water usage,199 par­
ticularly if it is taken into consideration that, as a rule, one of the confronted 
countries utilizes the waters of an international watercourse to satisfy its de­
mands, and not to cause harm to the other riverain state when so doing; 
accordingly, damages are the inevitable consequence of such utilization.200
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Even if it is not accepted, for various reasons, that the general principles of 
law outlined in the foregoing amount to general international law affecting the 
utilization regime of international watercourses, I support the view that this 
branch of international law is closely linked to the rules which govern other 
fields,201 thus having no exclusivity.

d) New aspects of general international law

I share the view that international practice has formed the general principles 
of international law governing the utilization regime of international water­
courses, in spite of all the differences in approach, and the existing contradic­
tions, incoherence, and ambiguities.

The old problem concerning the existence of relevant general international 
law as was, by analogy, formulated by Hamlet, received attention as a conse­
quence of several new elements which, by the very nature of things, ought to 
result in a reassessment of the previous concepts.

The codification of the law of non-navigational uses of international water­
courses commenced in 1970.202 This will mean “the more precise formulation 
and systematization of rules of international law in fields where there already 
has been extensive State practice, precedent, and doctrine’’.203

Even if codification is inseparable from the progressive development of 
international law and, when looking at its result, it is almost impossible to make 
a distinction between them, the work so far performed by the ILC can already 
be considered decisive evidence that the utilization regime of international water­
courses has rules which form part of customary international law.

The correctness of this conclusion has also been confirmed by another for­
mulated codification of the ILC, on international liability for injurious conse­
quences arising out of acts not prohibited by international law, although it 
covers, needless to say, a broader scope.205 It reads as follows: “These draft 
articles apply with respect to activities and situations which are within the 
territory or control of a State, and which do or may give rise to a physical 
consequence affecting the use or enjoyment of areas within the territory or 
control of any other State.”206

The conclusions in connection with the codification brought about the conse­
quence that it was no longer the existence of general international law on the 
utilization regimes of international watercourses that was concerned but, rather, 
the statement of some of its principles of rules that came to the fore. Accordingly, 
it was hardly by accident that more and more resolutions or draft projects on 
this subject-matter came into existence in the 1970s within the context of 
international organizations.207 Actually, this process was substantially pro­
moted by an upgraded assessment of problems affecting environmental protec­
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tion on an international scale; for this reason, the formulations affecting interna­
tional watercourses were, as a rule, integrated into the broader context of 
international environmental law.

The results of efforts made by international organizations offer additional 
evidence for the existence of general international law concerning the utilization 
regime of international watercourses. If the respective resolutions or drafts are 
taken into account not only as documents reflecting opinio iuris but that a 
separate significance is attributed to them, the problem of soft law will appear.

According to this concept, guidelines or codes of conduct,208 formulated by 
international organizations, replace customary international law, and “... ils 
peuvent etre consideres tous comme faisant partie de la regiementation inter­
nationale ... la difference entre textes formellement obligatoires et les textes qui, 
par leur forme n’ont pas cette nature, tend a s’effacer”.209

It is as a result of this phenomenon that international organizations make 
efforts to check the implementation of their acts.210 Also, the formulae elaborat­
ed by international organizations infiltrate the texts of international treaties or 
conventions.211 Apart from this concept of soft law, considering it as a pre- or 
sub-law, i.e., non-binding norm, it also has another meaning, i.e., expressing the 
weakness and quasi-inconceivability of obligations laid down in a formal source 
of international law212 when, actually, the provisions of treaties or conventions 
“... ne constituent pas un engagement pouvant mis en oeuvre, mais seulement 
traduisent l’acceptation par les gouvernements signatoires d’orienter leur action 
dans une direction donnee”.213 When examining the individual components of 
general international law relevant to this subject-matter or the respective inter­
national treaties or conventions, this aspect must not be omitted.

With both its general meanings outlined in the foregoing, soft law very 
frequently appears in contemporary international practice even if it presents a 
serious challenge to the system of international law.214 Nevertheless, to go into 
further detail is beyond the bounds of this present work. In any event, the 
conclusion can be drawn that, when studying some principles of general interna­
tional law, the acts of international organizations must not be neglected, and the 
consequence of the existence of soft law must be taken into account when 
investigating international responsibility for damages caused by water manage­
ment.

The efforts aimed at the formulation of principles of general international law 
regulating the uses of international watercourses were extended and, in addition, 
their content also experienced a transformation. Thus, the work of learned 
societies, carried out since 1911, was thrown into the background behind the 
codification activity of the ILC and the acts of the relevant international 
organizations, even if this work continued to exert an important influence on the 
latter element. Nevertheless, the efforts to clarify and formulate the rules inherent 
in general international law failed to produce a generally accepted guide. When 
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making comparisons, important differences can be revealed not only in the 
number and structure of the respective principles but, m particular, m their 
content. So, Smith found 9 interpretations that could reasonably be deduced 
from the principle of “the positive duty of every government concerned to 
cooperate”;215 Brierly summed up the obligations of riparian states in 6 
principles.216 .

The Helsinki Rules, with the core of the entire system expressed as a single 
element, i.e., a reasonable and equitable share in beneficial uses of waters,- 
may appear to be the other extreme. On the other hand, some authors place ±e 
prohibition on causing damage in the foreground, qualifying it as decisive, as 
is laid down in the Salzburg Resolution of the IDI, which reads: “... Consider­
ing that the obligation not to cause unlawful harm to others is one of the basic 
general principles governing neighbourly relations. Considering that this princi­
ple is also applicable to relations arising from different utilizations of wa­
ters...”219 . .

Additionally, the problems of existing juridical norms on the order of priority 
of different uses of water,220 or of principles protecting future utilization,221 al so 
occurred. For the time being, the ban on pollution has come to the fore.

In spite of the aforementioned, the most approved approach seems to be the 
acceptance of two certain principles. Thus, these two general principles are laid 
down in the codification of the ILC, the first ensuring a reasonable and equitable 
share and the second a prohibition on causing damage.223

Following the presentation of international treaties and conventions in con­
nection with the Danube basin, the present work is dedicated, first and fore­
most, to the analysis of the said two principles. It has to be noted, however, that 
also in this context the two principles in question cannot be completely identified 
with the general principles applicable to the subject-matter. Even if the ter­
ritorial sovereignty of the riverain states can be integrated with the formulation 
of reasonable and equitable share, the principle of international cooperation is 
regarded as having a more general nature, when considering its sources and legal 
nature. With this in mind, it seems illogical that the special rapporteurs of the 
ILC failed to mention the obligation of cooperation among the general princi­
ples in their draft. The significance of the procedural obligations forming the 
content of cooperation derives from the said interpretations. In addition, the 
problem of whether or not the ban on pollution amounted to a general principle 
in contemporary international law may also be mentioned. Furthermore, practi­
cal considerations may also justify that this latter point should be dealt with 
separately.
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CHAPTER V

The water management regime 
of the Danube basin

1. Background

Along its course of 2842 km from its source in the Black Forest to the Black 
Sea, the Danube flows through the territory of eight countries, i.e., the Federal 
Republic of Germany, Austria, Czechoslovakia, Hungary, Yugoslavia, Roma­
nia, Bulgaria and the USSR. Beyond these countries, four additional states, i.e., 
Switzerland, Italy, Poland and Albania belong, although only marginally so, to 
the whole Danube water system area which amounts to 817 000 sq. km, thus 
covering twelve states in total. The Danube, therefore, ranks as the most 
important international watercourse in this respect and can be duly qualified as 
the most international of watercourses.

In contrast to the long and changing history of the international regulation 
of navigation on the Danube which essentially started in 1856,1 international 
law-making concerning non-navigational uses started later, on the one hand, 
but also produced specific solutions, on the other. As to the reasons for this, the 
following may be mentioned:

— From the point of view of physical geography, the Danube is divided into 
three parts, i.e., the upper section, the central course which is identifiable by the 
Carpathian Basin, and the Lower Danube which follows along the Iron Gate.

— At the commencement of modern water management, i.e., the second half 
of the 19th century, the major section of the Danube water system belonged to 
the sovereign territory of a single state, i.e., the Austro-Hungarian Empire. 
Accordingly, almost no international relations whatsoever came into existence 
in this context.2 Nevertheless, a decisive change occurred following the break-up 
of the Monarchy in 1918, first of all in the Carpathian Basin. The demands 
resulting from the unification of the water system were not taken into considera­
tion, however, when the state boundaries were delimited by the terms of the 
Paris Peace Treaties; consequently, frontiers formed by watercourses made up 
as much as almost 700 km in length and the new frontiers were crossed by more 
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than 100 smaller or larger watercourses. As a result of this, more than 96% of 
the surface water resources of Hungary—its entire territory situated within the 
Danube Basin—have their origin in other countries. Furthermore, international 
tensions resulting from the delimitation of the new frontiers also affected the 
field of technical cooperation.

— In order that international relations originating from non-navigational uses 
be duly established and appropriately energetic, important transfrontier effects 
resulting from the intensity of these uses and measures taken in their favour were 
needed. In conformity with the amount of development in the area, flood preven­
tion first came to the fore and water use remained at a low level. Then, priority 
was given to hydraulic power production, communal and industrial water utiliza­
tion and, for some tributaries, irrigation also acquired importance. In spite of this, 
the Danube is still more of a waterway, and the exploitation of its water system 
as a natural resource is still limited. Only pollution became a general international 
problem;3 the hydraulic power plants on the Austrian section of the Danube have 
been exerting a more favourable effect to make up for fluctuations in the water 
flow;4 fishing has, however, lost a large part of its previous significance due to 
watercourse regulation and, in recent times, pollution.

The gradual development of the relevant constituent forces and international 
law-making produced a specific management regime in the Danube Basin. 
Instead of uniform regulations, almost 40 agreements currently in force are 
concerned with distinct problematic areas relating to the Danube water system, 
regulating, amongst other things, its different uses. As a matter of fact, this 
number increases on account of its relevant past history and the agreements that 
have become ineffective. As is natural, the conventional arrangements and the 
assumed international obligations are differentiated. Nevertheless, common 
elements can already be found prima facie. First of all, we should mention the 
concept of not claiming that the purpose of international law-making is to 
establish joint utilization but, instead, to create satisfactory coordination be­
tween national water management regimes while not sacrificing the independent 
element of water uses.

The preponderance of bilateral agreements has been characteristic, and their 
replacement by multilateral treaties or conventions has only recently started. At 
the same time, various types of bilateral agreements also took shape. An 
institutional unification is so far out of the question, i.e., there is no internation­
al organization whose field of activity would cover the major part of realized 
water uses in the Danube basin.

As for the following remarks, preference will be given to an analysis of 
international legal regulation as established in the Carpathian Basin, not only 
on account of its simplification but, more so, with respect to the multilateral 
relations existing in this area, with six interested countries, and the many-sided 
solutions under the guidance of international law.
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2. The recent history of the Danube water management regime: 
the Commission technique permanente du regime

des eaux — CRED
(Permanent Technical Hydraulic System Commission of the 

Water Regime)

The regulation of the Danube and its tributaries was planned in Hungary as 
early as 1831,5 primarily for the purpose of flood prevention, i.e., it was not 
influenced by international aspects.6 International treaties of this kind came into 
existence only in respect of the upper section of the Danube.7 Watercourse 
regulation carried out for the benefit of navigation involved, however, remark­
able international law-making: thus, the Paris Treaty concluded in 1856 estab­
lished the European Danube Commission specifically for this purpose. It was 
also in this context that the Austro-Hungarian Monarchy received a mandate 
for the regulation of the Iron Gate from the Berlin Congress in 1878 (Article 
LVII).

Apart from the problem of watercourse regulation, mention may also be 
made here of the 1908 Romanian-Serbian agreement on fishing.

Presumably influenced by the intention of moderating the consequences of 
newly drawn frontiers, the Paris Peace Treaties called for the regulation of 
watercourses8 and recommended the conclusion of agreements in order to 
maintain the status quo in the field of water management.

The Trianon Peace Treaty, concluded with Hungary, had, however, impor­
tant additional provisions in one respect. Reference has to be made here to a 
Note by the Hungarian delegation in relation to Article 292 of the draft peace 
treaty9 which emphasised first and foremost the controversy between the new 
frontiers and water uses, pointing out that the draft text failed to take into 
consideration the unity and special character of Hungary’s river system, failed 
to give sufficient protection against possible catastrophies arising from floods 
and, while preventing the reasonable utilization of watercourses, it inevitably 
implied important economic disadvantages. Besides these arguments, it suggest­
ed setting up an international commission with wide-ranging powers, in order 
to bring the respective interests into harmony. This was the only Hungarian 
modification proposal which was, even if not in its entirety, accepted by the 
peace conference,10 and so the final wording of Article 293 of the Trianon Peace 
Treaty was formulated, which reads, in its original English version, as follows:

“In view of the application of Article 292 to the territories of the former 
Kingdom of Hungary forming the Basin of the Danube, excluding the Basin of 
the Olt, as well as for the exercise of the powers provided for below, there shall 
be set up, in the common interest of the States possessing sovereignty over the 
territories in question, a Permanent Technical Hydraulic System Commission, 
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composed of one representative of each of the States territorially concerned and 
a Chairman appointed by the Council of the League of Nations.

This Commission shall bring about the conclusion, and supervise and, in 
urgent cases, ensure the carrying out, of the agreements provided for in Article 
292; it shall maintain and improve, particularly as regards deforestation and 
afforestation, the uniform character of the hydraulic system, as well as of the 
services connected therewith, such as the hydrometric service and the service of 
information as to the rising of the waters. It shall also study questions relating 
to navigation, excepting those falling within the competence of the Commission 
for regulating the navigation of the Upper Danube, which it shall refer to the 
said Commission, and it shall give special consideration to fishery interests. The 
Commission shall in addition undertake all works or schemes and shall establish 
all services with which it may be charged by the unanimous consent of the 
interested States.

The Hydraulic System Commission shall meet within three months from the 
coming into force of the present treaty; it shall draw up a regulation as to its 
functions and procedure, which will be subject to approval by the States 
concerned.

Any disputes which may arise out of the matters dealt with in this Article shall 
be settled as provided by the League of Nations.”

The functioning of the Permanent Technic Hydraulic System Commission of 
the Water Regime was regulated by the Paris Convention of May 27, 1923. The 
Commission had six members, i.e., representatives of Austria, Hungary, Roma­
nia, Yugoslavia, and Czechoslovakia, and a chairman appointed by the Council 
of the League of Nations.11 The statutes laid down the jurisdiction of the 
Commission (Article 3) and pronounced the obligation of the member states to 
compile an annual report, to communicate the respective inter-state treaties as 
well as “the acts and statutes bearing upon the order of water management, the 
utilization of forests, reafforestation, and fishing” (Article 5).

In addition, the statutes provided for substantive obligations. Thus, the 
problem of a sensible change in the existing order of water management could 
be submitted to the Commission (Article 6); following the appropriate decision 
of the Commission, the respective state was duty-bound to accept the imple­
mentation of work to be carried out on its territory by another state (Article 8). 
The statutes also contained provisions on the establishment of fluviometer and 
flood warning services and the exchange of data (Article 10).

Finally, the statutes fixed the methods and means of taking decisions (Article 
11) and, by setting up a secretariat and acknowledging privileges and exemp­
tions ensured that the Commission had the character of an international organ.

The conventional system outlined above was completed by Article XIV of the 
1921 Paris Convention on the Danube which limited the significance of the 
provisions of Articles 292 and 293 of the Trianon Peace Treaty. In terms of 
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stipulation, the International Commission of the Danube was only authorized 
to prohibit hydrotechnical work of a non-navigational character “if it were 
harmful to the navigational use of the river by its very nature”. On the strength 
of the Convention on the Danube, the river and its most important tributaries 
(Articles I and II) became subject to the authority of the International Commis­
sion of the Danube. Article XIV of the Convention stipulated the priority of 
navigational interests. The supervisory power of the Commission (Article X) 
and its authority for the settlement of disputes (Article XXXVIII) should also 
be mentioned in this context.

Thus the Trianon Peace Treaty and the conventions of 1921 and 1923, which 
related to it, laid down some fundamental principles on matters of international 
relevance occurring in connection with water utilization and flood prevention, 
taking into account the territorial changes. Furthermore, the formulation of the 
respective detailed rules was coupled with the obligation to conclude bilateral 
international treaties to this effect.12

Accordingly, the bilateral regulation of cooperation in the field of water uses 
and management, designed to lay down the precise outlines drawn by the 
Trianon Treaty within the relations of the contracting states, was soon put into 
practice.13

It was Romania with which the establishment of conventional relations was 
first realized. Thus, an agreement was signed in Bucharest on April 14, 1924 
concerning the regulation of water uses and management in the border area, and 
the liquidation of dike companies whose field of operation was crossed by the new 
Hungarian-Romanian frontier.

The agreement was concluded for an unlimited period, but the possibility of 
denunciation in subsequent periods of five years was stipulated (Article 16); the 
provisions of Articles 292—293 of the Trianon Treaty were explicitly taken as a 
basis. The agreement consisted of a general and a special section, this latter part 
dealing with dike companies in particular, and the provisions of the general part 
are worthy of attention. In Article 1 the ban on causing damage is confirmed, 
i.e., the obligations of the contracting parties to refrain from any unilateral 
measure which could cause harm to water uses and management conditions of 
the boundary area, and from any work susceptible to causing a change in the 
existing conditions to the detriment of the other party. Furthermore, the parties 
undertook to keep all structures and equipment serving the purposes of water 
usage and management conditions in good order; emphasis was here laid upon 
flood prevention and the drainage of inland waters. An obligation of notifica­
tion was prescribed if a dike were breached or other similar unforeseen events 
were to occur. In terms of Article 2, a preliminary agreement had to be conclud­
ed in the case of unusual operations or work susceptible to influencing the 
conditions of water uses or management, in accordance with the provisions of 
the preceding article. Under the stipulations of Article 4, Romania was bound
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to provide notification of daily reports on the water level. The subsequent 
Articles 5—13 regulated problems in connection with the liquidation of dike 
companies.

Providing for the appointment of an expert by both parties, charged with the 
settlement of various problems and kinds of work within the scope of Article 1, 
an interstate committee was to be set up, essentially, on the strength of Article 
8. The respective protocols had to be approved by the governments which would 
then take appropriate measures. In the absence or failure of any agreement, the 
CRED would take the decision. Practice testified that the contracting states 
were anxious to settle the disputed matters on their own, so that they notified 
the committee of the relevant results, and no recourse had to be made to a board 
of arbitration.14

The next step was the conclusion of an agreement by Hungary and Austria 
regulating water use and management in the border area, signed in Vienna on 
March 11, 1927. In a protocol dealing with water uses and management con­
ditions in the border area, the signatories assumed the obligation, first and 
foremost, not to carry out work in their own territory that could influence the 
uses and management of waters in the territory of the other contracting party, 
furthermore to keep existing water usage facilities in good order, and, finally, to 
conclude an agreement with the other party in respect of kinds of work that 
could influence usage and management conditions of waters in the territory of 
the neighbouring state, and not to proceed to the implementation of such work 
prior to having concluded the agreement in question. The functions of the 
Regulating Company of the Raba (Raab) river waters were finalized, and 
separate protocols were drawn up on the communal water supply of the cities 
of Sopron, Szombathely, Rohonc (Rechnitz) and Koszeg, the maintenance of 
the Locsmand (Lutzmannsburg) sluice, and the utilization of the waters of the 
Smaller Lajta (Leitha) river for irrigation.

Cooperation between Hungary and Czechoslovakia in the field of water use and 
management started when an agreement was signed in Prague on November 24, 
1928, dealing with the settlement of problems resulting from the delimitation of 
the state frontier between the two countries. The rules concerning the legal 
relations linked to the border rivers are contained in Table III of the agreement. 
The validity of established rights was acknowledged, and an obligation was laid 
down aimed at the prevention of any violation of relevant civil rights. Article 25 
stipulated that, while maintaining established rights, both parties were free to 
dispose of half of the watercourses; in case of a possible change in the water 
usage conditions of the bordering watercourses as a result of the existence of a 
structure related to water utilization, the contracting parties would take into 
consideration, as far as possible, the lawful demands of the interested parties in 
both countries. In terms of Article 31, all matters in connection with water uses 
and management rights had to be settled by means of agreements between the 
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administrative authorities of the two States concerned. In case of failure, the 
issue had to be submitted to the supreme competent authority, and the ultimate 
decision would be taken by a board of arbitration. The formulation of Article 
33 permitted the conclusion of a partnership, as the text provided for a direct 
relationship between the competent administrative organs.

There had been actual cooperation between the competent authorities in the 
field of hydraulic engineering since 1929. As a result, a convention on the 
regulation of technical-economic problems on the common Hungarian-Czecho­
slovak border sections of the Danube and the downstream course of the Tisza 
following the mouth of the river Szamos was signed in Budapest on August 24, 
1937. The convention, divided into three parts, contained provisions on the 
Danube, the Tisza, and the joint technical commission. The obligations relating 
to the Danube concerned flood prevention, the regulation of the medium and 
low-level watercourse, dredging, maintenance, and the securing of navigable 
waterways, and can be summed up by the fact that they were to be carried out 
on the basis of a jointly formulated plan. The state of the territory on which the 
relevant works were performed was charged with the execution and costs of the 
related plans. Essentially, these stipulations are reiterated regarding the river 
Tisza, in a much more expedited form. The joint technical commission, consist­
ing of one representative from each party along with their deputies in the case 
of need, and experts assisting them, had a very important role in terms of the 
convention. Thus, the commission commented on all plans falling within the 
scope of the convention, it gave an expert opinion on structures to be set up or 
already accomplished, it examined the construction costs of common works, 
carried out inspections, etc. The decisions of the commission were taken unani­
mously, but they came into force only after having been accepted by the 
competent central authorities. The convention was concluded for an unlimited 
period, but each contracting party was authorized to repudiate it before the 
expiration of one calendar year, with effect from the end of the forthcoming 
year.

As is clear from the above, no agreement came into existence between Hungary 
and Yugoslavia on water uses and management. Negotiations aimed at the 
conclusion of a general agreement commenced as early as 1924 but the text of 
a draft agreement was not approved by the Yugoslav government.15 As a result 
of subsequent negotiations in 1932, another draft agreement was formulated but 
its acceptance was handicapped by a draft closing Protocol, put forward by the 
Hungarian party to be attached to the agreement which would have excluded 
the application of the provisions of the agreement to be concluded on issues 
relating to the Ferenc (Big) Channel.16

The multilateral and bilateral agreements on water uses and management, 
concluded during the inter-war period and dealt with in the foregoing para­
graphs, ceased to be effective. The first reason for this was the succession of 
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states — watercourses forming or crossing the border to which the agreements 
of 1924 and 1937 were applicable came under Hungarian sovereignty in terms 
of the first and second Vienna Awards. There is an apparent contradiction in 
this respect, i.e., the Czechoslovak government continued to consider as effec­
tive the Hungarian-Czechoslovakian agreement of 1937, making use of its right 
laid down in Article 10 of the Paris Peace Treaty of 1947. This can be explained 
by the fact that the First Vienna Award, coupled with the Four-power Munich 
Agreement, was considered to be null and void in 1947, consequently the 1937 
agreement ceased to be effective as a result of World War II. The functioning 
of the CRED was handicapped by World War II and its validity was not 
maintained by the Paris Peace Treaty of 1947 which replaced the Trianon Peace 
Treaty of 1920, and consequently its validity was repudiated as a result of the 
conclusion of a new treaty.

The conventional systems of the inter-war period did gain some achieve­
ments; thus, the faultless functioning of the water level and flood warning 
service was ensured by the CRED.17 The system promoted the conclusion of 
bilateral treaties or conventions on water uses and management between in­
terested states. Some degree of unity in this field could be maintained. The actual 
agreements laid down remarkable principles of international law in connection 
with water utilization and flood prevention; the first steps for the institutional­
ization of cooperation in the field of water uses and management were taken; 
the joint commission as a form of cooperation appeared in terms of the 
Hungarian-Czechoslovakian agreement of 1937; furthermore, the multilateral 
approach cannot be doubted either, e.g., with the fairness of the 1923 agreement 
and the setting up of the CRED, respectively.

On the other hand, it cannot be denied that the agreements in question had 
deficiencies in many aspects, and they served the maintenance of existing con­
ditions, with minor improvements, more than the dynamic development of 
water utilization and flood prevention. Rules calling for protection against 
pollution could not be found either in the multilateral nor in the bilateral treaties 
or conventions, as a consequence of the simple fact that this issue was not a 
self-asserting problem. Taking into consideration the fact that the agreements 
in question ceased to be effective, it is only of theoretical concern whether or not 
the prohibition of changing the conditions of water uses and management, 
stipulated in all treaties or conventions in one form or another, could be 
extended to this case. Also, it goes without saying that the cooperation of the 
interested countries in the field of water uses and management was not always 
faultless, and the question whether or not the parties availed themselves of all 
possibilities provided for in the conventional provisions can be doubted as well. 
The participation of the League of Nations in cooperation in this field, as 
realized in the Carpathian Basin, cannot be judged unequivocally. It cannot, in 
fact be doubted that the possibility of some kind of a compensating function by 
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the CRED between Hungary and the Little Entente was provided, and its 
significance was evident in the international situation at that time. It is true, at 
the same time, that the interested states made efforts to reduce the importance 
of the CRED, carrying out their actual cooperation within a bilateral frame­
work. Furthermore, an objection to the principle can be raised as well, i.e., the 
interference of the great powers in the affairs of the Danube Basin states 
presented itself through the CRED and the International Commission of the 
Danube.

3. The water utilization regime in the Danube 
Basin de lege lata

a) Survey of treaties

Contrary to the Paris Peace Treaties ending World War I, the peace treaties 
of 1947 did not provide for non-navigational uses of the Danube. In its Note 
addressed to the three Great Powers on November 12, 1945, the Hungarian 
government mentioned the rivers concerned and problems relating to the unity 
of the water system in the Carpathian Basin. The claim for frontier modifica­
tions was given preferential emphasis, in the note but, alternatively, various 
possible measures in the field of international water management were also 
suggested. The necessity for some guarantees tor Hungarian interests in this 
domain was thus raised, e.g., the construction or building of some establish­
ments on the territory of the neighbouring countries, destined for water uses and 
management, such as water storage works, hydraulic power plants, installations 
for flood prevention, or the protection of Hungarian interests in existing instal­
lations of this kind on the territory of the countries in question, by means of 
international treaties or conventions. Additionally, it was also proposed in the 
Note that the functions of the previous CRED be transferred to the authority 
of the uniform Danube Commission.18 There was no reaction at all to the 
Hungarian proposal in the course of the peace conference. Accordingly, the 
finalized peace treaty only contained a single provision in connection with 
international watercourses, i.e., the freedom of navigation on the Danube set 
out in Article 38.19

Following the failure of the efforts directed at multilateral arrangements, the 
riverain states concentrated their cooperation on the already successful system 
of frontier watercourse agreements.

In this field Hungary concluded the agreements listed below:
— Hungarian-Yugoslav agreement on questions of water economy, signed in 

Belgrade on August 8, 1955.
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— Hungarian-Austrian agreement on the regulation of questions of the 
water economy in the frontier region, signed in Vienna on April 9, 1956, 
replacing the protocols of 1927 which had been suspended as from May 1, 1945 
(Article 21).

— Hungarian-Czechoslovak agreement on the regulation of questions of the 
water economy of frontier waters, signed in Budapest on May 31, 1976, replac­
ing the agreement regulating the technical and economic problems of border 
watercourses, signed in Prague on April 16, 1954.

— Hungarian-Soviet agreement on questions of the water economy of fron­
tier waters, signed in Moscow on June 22, 1981, invalidating the agreement 
regulating the prevention of flood damage and watercourse conditions on the 
Hungarian-Soviet frontier, i.e., the river Tisza region, signed in Ungvar (Uzh­
gorod) on June 9, 1950.

— Hungarian-Romanian agreement on the regulation of water uses and 
management questions relating to watercourses forming the frontier and 
crossed by it, signed in Bucharest on June 26, 1986. The subject-matter was 
previously regulated by agreements signed in Bucharest on December 5, 1950, 
in Budapest on July 2, 1962, and in Budapest on November 3, 1969.

The agreements on frontier watercourses have also played an important role 
in cooperation between the other countries of the Danube Basin.20 Although the 
scope of the regulation (ratione materiae) set out in the agreements on frontier 
watercourses are different, the tendency for continuous extension can, however, 
be evidenced. Thus, cooperation formerly limited to flood prevention21 has been 
complemented by protection against the inundation of inland waters and pol­
lution.22

The provisions of the Hungarian-Yugoslav agreement of 1955, mentioned 
above, cover all problems of water management and the relevant institutions 
and works, in particular: a) the regulation and canalization of watercourses, and 
the preservation of river beds; b) water drainage and related measures; c) flood 
and ice-flow prevention; d) storage and retention of water; e) water supplies and 
canalization; f) protection against water pollution; g) problems concerning 
inland waters; h) utilization of hydraulic power; i) protection against soil 
erosion; j) water utilization in agriculture; k) preparation of studies and projects 
in hydrology, and the execution of works; 1) the division of research, planning, 
and execution of works and the costs of operation and maintenance; m) ex­
change of data and plans concerning the said matters between the parties; and 
n) the exchange of water level data (Article 1, point 2).23

The agreements on frontier watercourses were finalized by treaties or agree­
ments on the order of state frontiers. They have, however, a subsidiary character 
so that they are applicable only in the absence of a special agreement.

The treaties or agreements concluded by Hungary in this field are the follow­
ing:
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— Hungarian-Czechoslovak treaty on the regulation of order in the state 
frontier, signed in Prague on October 13, 1956, and the Hungarian-Czecho­
slovak agreement on cooperation and mutual assistance on the Hungarian- 
Czechoslovak state frontier, signed in Prague on November 19, 1976.

— Hungarian-Soviet treaty on the establishment of order in the Hungarian- 
Soviet state frontier and mutual assistance and cooperation in frontier matters, 
signed in Budapest on October 3, 1961.

— Hungarian-Austrian treaty for keeping visible the common state frontier 
and regulating the questions relating thereto, signed in Budapest on October 31, 
1964, and the Hungarian-Austrian treaty on the procedure for the investigation 
of incidents occurring at the common state frontier, signed in Budapest on 
October 31, 1964.

— Agreement on the prevention and settlement of violations to the order of 
the frontier on the Hungarian-Yugoslav state frontier, signed in Budapest on 
March 29, 1978.

— Agreement on the order of the Hungarian-Romanian state frontier, and 
cooperation and mutual assistance in frontier matters, signed in Budapest on 
October 28, 1983.

Taking into consideration the existence of agreements on frontier water­
courses, the treaties or agreements on the order of state frontiers only regulate 
particular matters, such as the preservation of river beds, fisheries, the scope of 
violations to the order of the frontier and remedies thereto.

As some specific methods of water utilization, the production of hydraulic or 
hydro-electric power in particular, exceeded the bounds of cooperation in the 
field of frontier watercourses, separate treaties or agreements were concluded in 
this respect. Nevertheless, there are important differences between these docu­
ments. Thus, as the treaties relating to the upper section of the Danube24 
concern the conditions for concessions to be granted to private companies, and 
individual utilization was maintained in terms of the series of treaties concluded 
in 1963 on the establishment of the Hydraulic Power Plant and Navigation 
System of the Iron Gate, providing for the building and operation of separate 
Yugoslav and Romanian hydraulic power plants and navigation sluices,25 the 
Hungarian-Czechoslovak treaty on the establishment and operation of the 
Bos/Gabcikovo—Nagymaros System of locks signed in Budapest on September 
16, 1977,26 envisaged power plants as common property and in joint operation, 
with integrated utilization. Furthermore, there are other treaties on the elabora­
tion of construction plans for hydraulic power plants and other additional prob­
lems.27 As a matter of fact, technical details are preponderant in the agreements 
on hydraulic power utilization as against legal norms.

Bilateral treaties failed to become preponderant within the cooperation of the 
states of the Danube Basin in hydro-economic matters; multilateral regulation 
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had already become established, however, in the water utilization regime, and 
a turning-point in this respect can be observed over the last few years.

Although the Belgrade Convention of 1948 is only concerned with navigation 
on the Danube,28 the effort to exclude non-navigational uses completely from 
the scope of its provisions was condemned to failure, as a result of limited 
interdependence between navigation and non-navigational uses. The problem of 
non-navigational uses had already been raised, in a disguised form, at the 
Belgrade Conference.29 Although the text proper has no stipulation concerning 
the problem, some restrictions are, however, inherent in certain provisions. 
Thus, in Article 3 the riverain states undertook the obligation to preserve and 
develop the navigational course of the Danube and to refrain from hindering 
navigation. This meant, in plain words, taking this aspect into consideration 
when realizing water management projects. So it could hardly be contested that 
any member state was allowed under Article 8, point a), to submit any hydro- 
economic problem to the Danube Commission concerning, e.g., the coordina­
tion of water drainage and the prescribed depth of the river, whether or not 
navigation was hindered by engineering structures, or possible problems of 
fluvial transport resulting from water pollution, and all this in view of the fact 
that this method of interpreting the Belgrade Convention was partly confirmed 
by the actual practice of the Commission. Accordingly, there was no objection 
in the Commission when some aspects of flood prevention30 and hydraulic 
power utilization31 were put on the agenda, and no protest was raised when the 
problem of international legal responsibility, arising out of the transfrontier 
effects of hydraulic structures or installations, was mentioned in principle.32 It 
also occurred that several member states of the Danube Commission contested 
its competence in other fields,33 such as the hydraulic balance problem in 
hydrological cooperation, as a consequence of their differing interests and 
various judicial traditions. Thus the respective decision was taken by the Com­
mission in the absence of consent.34

In this context a stipulation of the Fundamental provisions relating to naviga­
tion on the Danube,35 accepted by the Danube Commission, can be mentioned. 
In terms of the said rule, it is prohibited to allow some materials which are 
susceptible to causing damage to navigation or polluting the waters used for 
navigation to be discharged into the water from ships. Similarly, it is prohibited 
to allow oil derivatives to enter the water or to mix with it, respectively. If 
materials of this kind should be discharged into the water as a result of an 
accident, the competent authorities have to be advised immediately (Article 15). 
The actual significance of this provision is considerably reduced, however, by 
the following points: i) the pollution which has occurred as a consequence of the 
presence of ships has been insignificant;36 ii) the rules concern only the navigable 
section of the Danube; iii) the details of its implementation have not been laid 
down, and Article 17 of the Convention provides only for an obligation of
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notification affecting the member states and the Danube Commission, when the 
offences are of a navigational, police, and sanitary nature.

Taking the preceding into account, the conclusion can be drawn that, con­
trary to the previous “final” Act on the Danube, the Belgrade Convention did 
not grant preference to navigation. Accordingly, when discrepancies between 
the distinct treaties or conventions are solved, the rules of the law of treaties 
have to be applied.

The Convention concerning fishing in the waters of the Danube, signed at 
Bucharest on 29 January, 1958, concluded by Bulgaria, Czechoslovakia, Hun­
gary, Romania, the Soviet Union, and Yugoslavia37 is explicitly within the 
scope of the regime of non-navigational uses. The Convention contains pro­
visions concerning the protection of fish stocks, scientific-technical cooperation 
in connection with fishing, the limitation of polluted waters, and mutual infor­
mation.

The efforts aimed at the conclusion of multilateral treaties or conventions 
were intensified in the 1980s as a result of the increasing danger of pollution. 
Thus, a five-party convention on the protection of the river Tisza and its tributa­
ries against pollution came into existence in 1986, with Hungary, Czechoslova­
kia, Yugoslavia, Romania, and the Soviet Union as contracting parties. Even if 
diplomatic negotiations lasting for almost a decade failed to lead to the conclu­
sion of an agreement,38 a Declaration on the cooperation of the riparian states of 
the Danube in the hydro-economic matters of the Danube and its protection 
against pollution in particular was adopted in Bucharest in 1986. Although this 
Declaration cannot directly involve obligations of international law, the setting 
up of an international organization could not be carried out; nevertheless, some 
aspect of international law cannot be denied. Protection against pollution 
constitutes the primary content of both the Tisza Convention and the Danube 
Declaration, but this aspect has in principle been connected with the reasonable 
utilization of the waters concerned.

b) Principal elements of the water utilization regime 
of the Danube

In spite of the lack of cohesion in the treaty-system relating to the water 
utilization regime of the Danube, the great conventional variance and the 
preponderance of the bilateral form, some common elements, solutions of a 
general nature and, more so, guiding principles, can however, be traced. The 
investigations to be carried out should thus consider (aa) the limited territorial 
effect of the treaties or conventions, (bb) a general obligation formulated 
expressis verbis, (cc) the ways and means of cooperation, (dd) the utilization and

100

MAGYAR 
TUDOMANYOS AKADtMIA 

kOnyvtAra



the division of the respective water volumes, (ee) protection against pollution, 
(ff) flood prevention and, finally, (gg) the application of the agreements in 
question.

(aa) The limited territorial effect of treaties

Formally, a frontier watercourse agreement includes the limitation of the 
territorial scope ipso facto, and this may mean, in some cases, contiguous 
rivers,39 but in most cases, it means all watercourses which form or cross the 
frontier.40 In the latter case the scope of the treaty or convention covers the 
so-called frontier section, and the parameters of this are laid down in the treaty 
or convention proper,41 or by a commission.42 In the recent generation of 
frontier watercourse agreements, underground waters are also included in the 
term “frontier waters”.43

The territorial scope of frontier watercourse agreements may produce curious 
results. Thus, the Hungarian-Austrian agreement of 1956 does not affect the 
Danube as, for the states in question, it is not a frontier watercourse. Actually, the 
Danube does not cross the Hungarian-Austrian frontier at all and, although 
flowing from Austria, it in fact enters Hungarian territory from Czechoslovakia.44

As is the nature of things, the territorial scope of multilateral agreements is 
completely different. Thus, the 1958 Convention concerning fishing in the 
waters of the Danube is applicable to the following waters: the waters of the 
river Danube, including its mouth, the tributaries of the Danube to the maxi­
mum extent of its flood waters, to lakes, estuaries and pools permanently or 
temporarily connected with the Danube, in the Danube flood-basin in the 
territory of the Contracting Parties, including the area adjoining the mouth 
(Article 3).

The Convention on the river Tisza, signed in 1986 and providing for protec­
tion against the pollution of the Tisza and its tributaries, has even more 
far-reaching provisions (Article 2).45

Contrary to this, the Bucharest Declaration of 1985 only has general rules on 
the protection of the waters of the Danube against pollution, without being 
precise (Article 1).

Accordingly, the utilization regime of the Danube is and has been composed 
of a mosaic of treaties and conventions, relating to distinct sections of its water 
system. Although a material connection between the individual treaties and 
conventions has been established, in principle, by hydrological unity, the var­
ious agreements are independent of one another from a legal point of view, or 
they have only limited legal relationships, respectively. This is expressed, e.g., by 
a reference to the Belgrade Convention on the order of navigation,46 or the fact 
that one of the contracting parties is the same state in several treaties or 
conventions.
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(bb) A general obligation formulated in treaties or conventions

The agreements on frontier watercourses have been designed to realize the 
preservation of the status quo in the field of water use and management prima 
facie. Essentially, their provisions are based on the concept that the parties will 
refrain from activities or measures unfavourably influencing the regime of 
frontier waters, i.e., causing damage to the other party. This obligation is 
completed by a positive element, i.e., the regime can be varied only by consent.47

The general obligation as laid down in the relevant agreements concerns only 
active behaviour and positive action, as is found, by way of example, in the 1976 
Hungarian-Czechoslovak agreement, mentioning the regulation of water­
courses, the building of storage installations and dikes for flood prevention, 
improving the purposes of water economy, the utilization of waters, protection 
against pollution of surface and underground waters, utilization of hydraulic 
power, the maintenance and mapping of waterways, the designation of naviga­
tion course, protection against flooding, inland waters, and the movement of ice 
(Article 2).48

The status quo in the field of water use and management is identified with 
natural hydraulic conditions in terms of the Hungarian-Czechoslovak agree­
ment, mentioned previously (ibid.).49 Nevertheless, it is contradictory that, 
according to Article 3, para. 1) of the agreement, they have to be stated by 
mutual consent, on the one hand, and it is hardly possible to envisage the 
existence of regions free from water utilization, on the other.50 In view of this, 
the formulation of the 1955 Hungarian-Yugoslav agreement mentioning hydro- 
economic conditions, seems to be more precise. This category is more narrowly 
interpreted in the 1986 Hungarian-Romanian agreement, relating to damage 
caused on the territory of the other party by considerably reducing or increasing 
the established volumes of water flow (Article 2).51

With this general obligation, the agreements on frontier watercourses reflect 
the hydro-economic concept enforced in the Danube Basin, i.e., the existence of 
national water uses and management, reducing the international legal regula­
tion of the contact surfaces in order to eliminate or limit transfrontier conse­
quences. It is no contradiction to this approach that, according to the stipula­
tions of the individual treaties or conventions, the parties are in general also 
obliged to take positive measures, such as respecting the maintenance of installa­
tions and equipment related to water uses and management.52 According to the 
provisions of the treaties or conventions dealing with state frontiers, the con­
tracting parties must take certain measures to keep the frontier watercourses in 
an appropriate good order, namely to strengthen the embankments, to clean 
water beds, to preserve the conditions and courses of frontier waters in an 
unchanged state, etc.53 The Convention concerning fishing in the waters of the 
Danube oblige the parties to apply a plan of action to safeguard the migratory 
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movements of fish (Article 5). The somewhat ambiguous formulation applied in 
the treaties on the order of frontiers, concluded by the socialist countries, laying 
down that the rights and interests of the other parties are always respected,54 
seems to be even more far-reaching.

As is clear from the above, the claim for maintaining the freedom of action 
in field of water uses and management is also reflected in some agreements 
referring to the exploitation of hydraulic power. Exceptions were made in the 
agreements prolonging concessions in the upper section of the Danube and the 
1977 treaty on the Bos/Gabcikovo-Nagymaros hydraulic power plant.

Although almost all agreements on frontier watercourses formulate the 
general obligation expressis verbis to prohibit causing damage to another riverain 
state by means of unilateral interference with hydrological conditions, this 
general condition has been limited from the very outset by restricting its enforce­
ment to frontier watercourses which constitute ipso facto an area of only modest 
use. Nevertheless, the agreements reflect the intention to reduce the territorial 
limitation of the prohibition on causing damage to some degree. This is ensured 
by the provisions providing for joint examination and coordination of water 
economy plans relating to the water system area of the watercourses covered by 
the scope of the agreements in question,55 obliging the parties to inform each 
other of the effects of their activities in the field of water economy upon frontier 
watercourses, to discuss the relevant problems56 and, what is more, to solve 
them by consensus.57

It is an important feature of the above “general obligation” that it is not 
restricted to essential damage,58 i.e., no distinction is made between the various 
categories of damage. Nevertheless, this concept does not imply that all damage 
be considered relevant; rather, it means the tacit acceptance of the principle de 
minimis non curat praetor. Notwithstanding this, the consequences resulting 
from the preceding standpoint have not been consistently enforced in respect of 
protection against pollution, as will be mentioned below.

The general character of the obligation to avoid damage is also demonstrated 
by the fact that it is not limited to agreements on frontier watercourses or 
treaties or conventions on the order of state frontiers, but it also appears in 
agreements on the utilization of hydraulic power as well. Thus, this is laid down 
in the 1963 Iron Gates Agreement, which reads as follows: “Each Party under­
takes to refrain from any action which might hinder the use of structures and 
works of the system belonging to the other Party. Any alteration in the struc­
tures and works of the system which might have the effect of changing the 
parameters of structures and works belonging to the other Party may be 
undertaken only by prior agreement between the Parties” (Article 10, paras. 
7—8). Furthermore, the purpose of the 1954 Drava River Convention has 
been to prevent any harmful effects resulting from the operation of Austrian 
power stations, and it contains waivers in claims for compensation arising out 
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of the operation of the water economy in the past and established by the 
Convention (Article 3).

Finally, it should be examined in connection with the so-called general 
obligation whether or not it means the establishment of a connection with 
general international law59 which, in fact, can be claimed unequivocally only in 
the case of the 1967 Czechoslovak-Austrian Treaty (Article 19). Multilateral 
approaches went far further in this field. Thus, the text of the 1986 Convention 
on the river Tisza takes into consideration the “generally recognized fundamen­
tal principles and purposes of international law, including the Charter of the 
United Nations”, making reference to the resolution laid down in the Helsinki 
Final Act, concerning regional cooperation in the field of environmental protec­
tion and the fight against water pollution in particular, and also making refer­
ence to the recommendations of the Stockholm UN Conference on environmen­
tal protection, and the proposals laid down in the Mar del Plata programme of 
action (Preamble).60

(cc) Methods of cooperation

Although cooperation as a purpose has not been formulated expressis verbis 
in all treaties and conventions, this is an unequivocal point resulting from the 
spirit of the distinct solutions.

As to the agreements on frontier watercourses, the exclusion of unilateral 
action and the change in the watercourse regime are subject to a common 
decision of the parties concerned, and this implies the coordination of water­
course utilization and certain works in the field of water uses and management. 
This is realized, first and foremost, by bringing into harmony the plans for water 
economy61 and the joint formulation of the guiding planning principles.62 
Within fixed bounds, the preparation and formulation of actual plans and the 
execution of works constitute the duties of the relevant contracting parties on 
their own territory, except in the case of works affecting the territories of both 
countries concerned which are indivisible, in which case a common procedure 
has to take place.63 The costs are to be borne by the party carrying out the 
works; in case of works which are of a common interest or serve (also) the 
interests of the other party, they have to be divided in proportion to the ratios 
of the various interests of the parties.64

The conditions for cooperation are established by obligations which state the 
extent of the exchange of information to be provided, including the communica­
tion of the necessary technical data, the safeguarding and maintenance of the 
so-called basic points, and hydrological and hydrometeorological data.65

The realization of cooperation is promoted by provisions which deal with the 
crossing of the frontier and border exemptions.66
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The obligation relating to preliminary notification seems to have been left in 
the background among the methods of cooperation. This can be explained, first 
and foremost, by the general obligation of restraint connected with frontier 
watercourses as its utterance expressis verbis becomes unnecessary with the 
provision of a common decision, and it is ipso facto involved with the institution­
alization of the respective relations. Accordingly, this obligation is coupled with 
the so-called extraordinary dangers, such as flood and pollution.

(dd) The division of the volume and uses of water

The quantitative division of the volume of water is placed firmly in the 
foreground in terms of the agreements on frontier watercourses. Thus, the 1976 
Hungarian-Czechoslovak convention provides for an equal fifty-fifty division 
of the waters by the respective parties.67 The 1956 Hungarian-Austrian conven­
tion provides a share of between one third and two thirds in the case of the rivers 
crossing the frontier, in favour of downstream Hungary (Article 2, para. 6). 
According to the 1986 Hungarian-Romanian convention, the Romanian party 
ensures a distinct volume of water flow for the Hungarian party in eight major 
rivers crossing the frontier, measured in cubic metres per second, for maintain­
ing the healthy condition of the riverbeds and for water uses (Article 8 and 
Annex 2).

A territorial division of the responsibility for maintaining the waterway is 
stipulated in the 1955 Bulgarian-Romanian convention, which instead of taking 
water output as a basis, states that each of the parties is responsible for a specific 
segment of the sector of the Danube which constitutes the frontier between the 
two countries (Article 1).

An equal division is to be applied to hydraulic power produced,68 even if the 
hydraulic power plants situated in the territory of the parties have different 
capacities.69

(ee) Protection against pollution

The increasing importance of protection against pollution is reflected in the 
conventions on frontier watercourses;70 with this in view, explicit obligations are 
laid down in them. Nevertheless, a difference is made between existing and future 
pollution in the clauses of the respective conventions on pollution. In the case of 
future pollution, the provisions concern the prevention of its occurrence and its 
increase, while, for existing pollution, the aim is to reduce it.71 The obligations 
as formulated are not very strict, i.e., several exemptions are laid down so that 
they more constitute guiding principles or a declaration of intention rather than 
precise legal obligations; as a result, it is certainly justified to qualify them as soft 
law. This is evidenced by the following formulae: i) the parties shall make 
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efforts;72 ii) they will take measures, in compliance with their economic and 
technical possibilities; iii) the parties guarantee that sewage purification installa­
tions, in conformity with their national standards will be built.73

Some agreements on frontier watercourses have particular provisions con­
cerning extraordinary and exceptional pollution;74 an immediate obligation to 
notify the other parties is prescribed in this prospect, on the one hand,75 and an 
obligation is imposed upon the state regarded as the source of this kind of 
pollution, on the other, i.e., to take prompt measures in order to terminate the 
cause of the pollution, and to prevent its repeated occurrence.76

The inclusion of a clause concerning pollution in the treaties or conventions 
concluded in respect of the production of hydraulic power cannot be considered 
as actual practice. Accordingly, the 1977 Hungarian-Czechoslovak treaty on 
the Bos/Gabcikovo-Nagymaros hydraulic power plant system may well qualify 
as an exception. In it, it is not only stipulated that “the Contracting Parties” 
take care, by means of arrangements provided in a common coordinated plan, 
that the quality of the waters of the Danube should not deteriorate as a 
consequence of the realization and operation of the hydraulic power plant 
system (Article 15, para. 1), but this obligation is extended to the field of nature 
protection as well (Article 19).

As a matter of fact, the documents dealing with protection against pollution 
have broader formulated provisions. Thus, the relevant provisions of the 1986 
Szeged Convention read as follows: “In conformity with their own legal order 
and technical and economic possibilities, the Contracting Parties will take 
measures on their own territory to prevent the pollution of the river Tisza and 
its tributaries” (Article 2, para. 1). Similarly, it is provided that the Contracting 
Parties, . .within the framework of their national programme on the protec­
tion of watercourses and in conformity with their technical/economic possibili­
ties, will take measures aimed at the reduction of pollution in the frontier 
sections of the river Tisza and its tributaries, starting from the actual state of 
watercourse quality as observed in the frontier sections” (Article 5). Essentially, 
an identical approach can be found in the 1985 Bucharest Declaration on the 
Danube (Point 1).

Clearly, common formulations of the conventions on frontier watercourses 
all appear in the provisions mentioned in the foregoing, i.e., a differentiation 
between existing and future pollution, and the limitation and moderation of 
obligations. The Tisza convention also provides for extraordinary pollution 
(Article 6, para. I),77 but with the difference, however, in that the obligation of 
mutual assistance is also stipulated in the case of specific conditions (Article 6, 
para. 3). The category of particularly dangerous pollution appears in the Bu­
charest Declaration (Point 1, indent 2).

Apart from actual similarities, some differences may be observed as well:
— The scope of the clauses stipulating exemption was extended with a 
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reference to the “national legal order”, and this involved some problems. If it 
means a requirement aimed only at the harmony of municipal law and an 
international obligation, it would not be absolutely necessary to put this down. 
If its content, however, allowed the state to withdraw from fulfilling the said 
obligation, referring to its municipal law, then it would hardly be in conformity 
with the rules of de iure condito of international law.78

— The term pollution is clearly determined in the 1986 Tisza convention, 
reading as follows: “Any process leading directly or indirectly to the deteriora­
tion of the composition or of a characteristic feature of watercourses constitutes 
the pollution of waters. Thus, watercourses can be considered as polluted if, as 
a result of human interference, their composition or any of their characteristic 
features have changed in a way that, on account of this fact, they became, partly 
or completely, inappropriate for a specific utilization.” (Article 1)

— The organization of the observation and assessment of the quality of 
watercourses is to be considered as an important step forward. Within this 
context, the areas of observation and the indices of the quality of watercourses 
are specified by common agreement, the methods of analysis are laid down in 
the observation projects, the quality of watercourses in the frontier sections is 
determined at regular intervals, and the values obtained are coordinated.79

A survey of the conventional provisions relating to protection against pol­
lution shows the absence of provision for compensation for pollution damage.80 
Taking into consideration the general character of pollution, the increase of the 
frequency and gravity of transfrontier effects, the international law-making in 
this area seems to be inadequate, both as regards its territorial validity and its 
formulae; accordingly, the need to improve international law-making is clear.81

(ff) Flood prevention

Floods, together with fluid inundation by inland waters, constitute a grave 
problem in the Hungarian-Czechoslovak section of the Danube, and the eastern 
area of the Hungarian Plain in particular. As a result, it is not by accident that 
implied obligations in this field are found mainly in the treaties or conventions 
covering these regions. The respective contractual elements are the following:

— According to the 1976 Hungarian-Czechoslovak convention, work aimed 
at anti-fluvial inundation is to be carried out while still observing sufficient 
depth at a uniform level in the territory of both states (Article 9, para. 1). This 
formula appears in the 1986 Hungarian-Romanian convention in a modified 
form, stating that the parties “... shall not carry out work or take measures in 
their own (national) territory which might bring about fluvial inundation, the 
growth of marshland or bogs, or other harmful effects” (Article 3, para. I).82

— The parties will assume the task of flood prevention separately, ensuring, 
however, some kind of cooperation.83
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— Each party undertakes to secure the unimpeded flow of the water, to carry 
out bed maintenance, and to keep flood prevention dikes in good order.84

— Some treaties or conventions provide for mutual assistance when there is 
a danger of flooding,85 while other only stipulate the obligation of immediate 
notification.86

As this matter is outside the model agreements on frontier watercourses, no 
rules or dispositions can be found in the provisions dealing with cooperation in 
flood prevention concerning the problem of the continuous increase of the 
so-called standard flood level and the resultant costs.

(gg) Applying the agreements

In principle, the implementation of the obligations undertaken in terms of the 
distinct types of treaties or conventions is ensured by the rule of pacta sunt 
servanda? Nevertheless, the requirement of cooperation in the field of water 
economy and securing its fulfilment has led to the institutionalization of rela­
tions between riparian states.

The main organizational body here has been the committee, i.e., a common 
organ created by the interested parties. Nevertheless, it has a multilateral 
character only in terms of the 1958 Convention on fishing in the waters of the 
Danube (Article 8), otherwise the committee is composed only of the represen­
tatives of the two parties in question. The only body having the status of an 
international organization is the Danube Committee which has, however, mere­
ly a marginal role in the field of non-navigational uses. As for the recent 
multilateral arrangements, these provide for periodic consultations between the 
parties or signatories, respectively.88

The situation outlined above justifies, needless to say, highlighting the exami­
nation of the activities of these committees. Clearly, the structure of the commit­
tees,89 the preparation, frequency, and nature of their sessions reveal differences 
in terms of the individual agreements; nevertheless, these differences then disap­
pear in respect of the scope of their tasks and their authority.

Taking a general approach, the scope of these committees' tasks can be 
characterized by stating that they are obliged to realize the dispositions of the 
respective agreements, adapting them to actual situations, on the one hand, and 
the importance of this requirement is multiplied by the character of the agree­
ments in question which, in turn, have to comply, in the overwhelming majority 
of cases, with technical and economic tasks, on the other. Hungary’s participa­
tion in assuming planning tasks and execution related to hydrological works 
and structures as well as the exchange of information, has already been men­
tioned in this respect. Furthermore, inspection and checking, including field 
examination, have to be linked to this group as well.90
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The extent to which the committees in question are authorized to deal with 
problems of international law is the consequence of the scope of their tasks. 
Although the instructions given for the compilation of distinct statutes91 are 
more concerned with the formulation of technical norms, the right to submit 
proposals92 aimed at the modification and modernization of the agreements is 
placed unequivocally within this field. One must not disregard the fact that the 
committees are concerned with the application of international agreements and, 
as a result of this, laying down the rights and obligations of the contracting 
parties, i.e., the interpretation of the agreements in question arises while accom­
plishing all technical and economic tasks.

Some problems, however, continue to exist, such as the extent to which the 
committee in question is bound by the provisions of the respective agreement, 
or, in other words, whether or not it is authorized to disregard it, or whether or 
not international responsibility can be applied to these committees. These 
problems will be analyzed more thoroughly in the final chapter; accordingly, the 
following remarks are limited to the relationship between responsibility under 
international law and the agreements in force.

The possibility of raising the problem of international responsibility is not 
explicitly laid down anywhere in connection with the formulation of the scope 
of the committees’ tasks; the only point to which it can be related concerns 
general checking rights.93 Nevertheless, one may only imagine whether or not 
there is a controversy between the purpose of cooperation to be realized in the 
agreement in question, raising the problem of the responsibility of any of the 
parties.

Contrary to the solutions given in the agreements on frontier watercourses, 
the obligation to compensate for actual damage is laid down in treaties or 
conventions on the order of state frontiers; the relevant provisions, however, are 
ambiguous in several respects. In terms of the 1978 Hungarian-Yugoslav con­
vention, the violation of the order of the frontier is established, e.g., as follows: 
“. .. any act or event having its origin on the territory of one of the Contracting 
Parties which violates, damages, or endangers the other Contracting Party, its 
territory or persons inhabiting the area” (Article 2, para. I).94 Causing pol­
lution on the territory of the other State by means of biological, chemical or 
other harmful matter” also establishes a violation (ibid., para. 2/i). Taking into 
account the provisions of the convention charging the Principal Mixed Commis­
sion or one of the local mixed commissions with bringing about general agree­
ment in all cases of violation of the order of the frontier, determining the 
occurrence of a violation and the amount of actual damage,95 and to submit a 
proposal to the competent organs for compensation for the respective damage 
and costs, other problems became irrelevant. These include the qualification of 
the legal nature of the measures to be taken in order to prevent violation of the 
order of the frontier, the extent to which damage caused by physical and legal 
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persons are accountable to the state, and the settlement of responsibility, if any, 
according to international law or the municipal law of any of the parties. The 
enforcement of the latter arrangement seems, however, to be stronger, in view 
of a provision in the 1983 Hungarian-Romanian Convention which states that 
the determination of damage and compensation are to be made, by common 
consent, according to the municipal law of the state on the territory of which the 
respective damage occurred (Article 19, para. 1). The 1977 treaty of the 
Bos/Gabcikovo-Nagymaros hydraulic system (Articles 25—36) has detailed 
provisions on the responsibility and obligation for compensation of the con­
tracting parties; as compensation for damage is incorporated into the account­
ing system of the operating costs (Article 12), it seems, however, that the 
solution has evaded the application of the rules of international law.

The authority of the committees means, principally, the taking of decisions 
and, as a consequence of the parity character of the committee, these have to be 
accepted unanimously. In terms of the provisions of some agreements, the entry 
into force of the decisions or resolutions requires the explicit consent of the 
governments concerned;96 evidently, this means an international treaty in a 
simplified form.97 Other treaties stipulate, however, that their entry into force 
is accomplished with a mere absence of objection by any of the governments 
concerned within a specified time; in this case the approval has to be 
presumed.98

The authority of governments in the field of water economy are not limited 
to the explicit or tacit approval of the resolutions of the respective commissions. 
In the absence of consent, the issue has to be submitted to the competent 
governments in order that they should decide on the matter.99

The treaties or conventions concluded by Hungary do not contain the so- 
called jurisdiction clause; other agreements provide, however, for the submis­
sion of legal disputes to a board of arbitration.100

Returning to the problem of international responsibility, the extent to which 
this institution of international law is applicable has to be taken into considera­
tion. The absence of positive provisions in the relevant treaties or conventions 
seems to be irrelevant in this context. On the other hand, one may raise the 
question whether the fundamental principle of socialist internationalism, as 
enforced in the relations among socialist countries, would not imply the de­
velopment of their all-round relations in this sense, i.e., the fundamental princi­
ple in question ought to be taken into consideration in the application of the 
agreements concerned.101 Nevertheless, the monolithic concept of unity has 
become outdated in several aspects; accordingly, specific national interests will 
appear or, more so, will be confronted, within the cooperation between the 
socialist countries, including in everyday matters.102 Thus, the possibility of 
raising the problem of international responsibility is no longer excluded, at least 
on account of the changed conditions.
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c) The role of the CMEA in the water utilization regime 
of the Danube Basin

According to general opinion, the agreements on frontier watercourses and 
the other relevant treaties and conventions have been functioning satisfactorily. 
When expressing this assessment, their limits as they exist in several aspects, 
cannot be left out of consideration. In other words, the regulation of interna­
tional relations resulting from water uses has only been, from the point of view 
of international law, partial.

The point now is to what extent the existing gap in the law can be filled by 
the CMEA, i.e., the integrating organization of the socialist countries, at least 
for the downstream water system of the Danube, i.e., below Pozsony/Bratislava.

The CMEA, concerned with economic and scientific-technical cooperation, 
has not been directly taking part in international law-making aimed at the 
establishment of a utilization regime for the Danube and in the application of 
de iure condito norms; nevertheless, its role has not been at all marginal.

As early as 1962, a Conference of Leaders in the field of Water Use and 
Management was set up within the framework of the CMEA; for the time being, 
it functions as one of the commissions of the Council. The leaders of the central 
organs of water economy of the individual countries form the members of the 
conference, and they participate in its work as heads of delegations. The Statutes 
of the Conference were approved in 1975. The Conference convenes once a year, 
alternating between the capitals of the member states, and the head of the water 
system administration of the host country chairs the session. The work of the 
Conference is supported by auxiliary organs103 and the Water Economy Group 
of the CMEA Secretariat. Observers of other international organizations104 are 
admitted as participants to the sessions. The Conference is authorized to make 
proposals and take decisions within its authority. The recommendations ac­
cepted with the consent of the interested states become obligatory after notifica­
tion of their acceptance.105

The tasks of the conference concern, first and foremost, economic and scien­
tific-technical cooperation to be realized in the field of water use and manage­
ment. Accordingly, the conference may submit proposals in respect of various 
problems concerning water use and management; furthermore, it organizes the 
exchange of experience and information, and is concerned with the coordination 
of scientific-technical research. The implementation of Chapter 14 of the Com­
plex Programme of the CMEA, aimed at the development of socio-economic 
integration of the member states, and entitled “Principal trends and tasks of the 
development of cooperation in the field of water use and management” con­
stitutes a fundamental part of the conference’s work.

The problems relating to the utilization of international watercourses will 
certainly become more and more integrated in the international cooperation of 
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the CMEA member countries in the field of environmental protection. The 
respective organ is, for the time being, the Council of Environmental Protection 
of the Commission for Scientific-Technical Cooperation, set up in 1974. On the 
basis of this Council, a Standing Committee of Cooperation in the field of 
Environmental Protection was established at the 43rd extraordinary session of 
the CMEA.

The cooperation programme between the CMEA member states and Yugo­
slavia on environmental protection and development and the reasonable utiliza­
tion of natural resources in this context was accepted at the 69th session of the 
CMEA Executive Committee. The project entitled “economic and legal aspects 
of environmental protection” was also incorporated into the programme.

As has been mentioned, the CMEA organs take decisions with binding force; 
nevertheless, their legal nature has been much disputed106 and, anyway, they are 
not considered as international treaties. Instead of going into a thorough 
analysis of this complex problem, it is sufficient to refer to some elements of their 
content, i.e., the contents of the binding recommendations used to, essentially, 
clarify actual purposes, to determine the means of their realization, and possibly 
the unification of municipal law. The resolutions “Uniform criteria and norms 
of the quality of waters and principles of classification” and “Uniform methods 
of examining the quality of waters”107 taken in this respect, belong to this group.

The research of converging the economic and legal aspects of environmental 
protection108 has been directed by the Council of Representatives, by means of 
sessions of experts and a central body for coordination. The relevant institutions 
of the member states participating in the programme are charged with its 
implementation;109 accordingly, these institutions perform the research, but so 
far the respective legal frameworks have not been clarified. This situation would 
become complicated if one of the institutions concerned failed to comply with 
the obligations laid down and accepted in the session, thereby retarding the 
realization of the common programme.110 The elimination of difficulties of this 
kind would probably necessitate a more solid internal organization and the 
acknowledgement of the subject capacity in civil law so that contracts would be 
concluded concerning the relations between the programme and the research 
bodies.

The research programme of the CMEA relating to the subject-matter of this 
work has comprised the problems of transfrontier pollution and environmental 
damage involving international responsibility.111 Within this context, first of all 
the compilation of studies on a national level and summaries was envisaged, and 
the formulation of a declaration expressing a communis opinio doctorum has 
been on the agenda only in respect of transfrontier pollution.

When providing a survey of the role of the CMEA, one cannot omit mention­
ing that, for the time being, the consequences of the restructuring of the CMEA, 
now on the agenda, cannot yet be assessed.
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Due to the completely reorganized international landscape in three short 
years, the preceding analysis on CMEA is a part of legal history. Nevertheless, 
the attitude of old member States towards the rights and duties of riparian 
countries are relatively unchanged.

d) The current situation of BosjGabcikovo-Nagymaros system

Over the course of the year 1989 a serious change relating to the fate of the 
1977 treaty concerning the Bos/Gabcikovo-Nagymaros system of locks was 
brought about.

After the temporary suspension of the building operations and other works, 
the Hungarian Government, with parliamentary approval, decided to cease 
building the Nagymaros dam and hydroelectric power plant and to change some 
other units of the system. According to the new official position, it would be 
better to conclude a new treaty in order to arrange the consequences resulting 
from the termination of the 1977 treaty, instead of amending it.

This decision—above all but not exclusively—was determined by due con­
sideration of environmental factors, such as: the risk of irreversible serious 
pollution of the surface—and groundwater aquifers, the probability of the 
serious pollution of drinking water, the destruction of other environmental 
values, in one word: the possibility of ecological disaster.

The Czechoslovak side considered the Hungarian move a breach of the treaty, 
and invoked the international responsibility of Hungary. Moreover as a tempor­
ary technical solution, it held out the prospect of the diversion of the Danube 
downstream at Bratislava to the industrial side-channel completely situated in 
Czechoslovak territory. In connection with the latter, the teleological method of 
treaty interpretation emerged in an implied way.

In the autumn of 1989, after the political changes in Czechoslovakia, declara­
tions referring to the modification of the 1977 treaty were published in both 
countries. But the diplomatic talks with this aim were postponed sine diae, due 
to the fact that neither of the two governments had ius actionis before the 
parliamentary elections in both countries.

The settlement of the dispute relating to the Bos/Gabcikovo-Nagymaros 
system can be realized, according to the nature of the problem, only within the 
frame of diplomatic compromise where the considerations of international law 
inevitably take second place. But this hardly disputable fact does not excuse the 
international lawyer from the task of studying, at least per tangentem, the 
pending or the unsettled questions of international law, which should be con­
sidered despite the predominancy of pacta sunt servanda. Particularly the follow­
ing can be emphasized:

— The case of error can be invoked as the parties miscalculated the probable 
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effects of the system on the environment. The effect on the environment was not 
investigated on a proper scientific basis. This error relating to facts may be 
invoked as invalidating the consent.112 The reference to the error can be con­
sidered so much the more, because the requirement for continuous up-dating 
which characterize international conventions for the protection of the environ­
ment, is totally missing from the 1977 treaty.

— The 1977 treaty’s 15th and 19th Articles relating to the protection of water 
quality or rather the protection of nature are not only out of line with the 
generally accepted requirements for the prevention of environmental damage 
but its terms have been implemented only partly, so there can be some talk 
about the material breach of important provisions as a ground for terminating 
the treaty.

— The reference to the maxime ad impossibilia nemo tenetur as one of the 
general principles of law should be considered. This reference, according to the 
nature of things, produces more questions: how is this maxim reflected in 
Article 61 of the 1969 Vienna Convention on the Law of Treaties is to be 
interpreted? If as in this case the following statement could be applicable: “... 
if the observance of an international duty would be self-destructive”113 is given 
as one reason for terminating the treaty: what relationship would this solution 
have to international responsibility?

— Raising the fundamental change of circumstances (clausula rebus sic stan­
tibus) can have many dimensions. So among others, today the aim of the treaty 
can hardly be the realization of socialist integration (cp. preambulum), the 
earlier priority. The huge investment was wasted, the project became a “Duna- 
sour”. The revision of the declared prior right energy generation (Article 4, 5th 
clause) is induced the need to prevent ecological risks, and generally separate 
water use from pollution control,114 and even the new demand for environmen­
tal security.115 Finally, we cannot disregard the fact that the right to adequate 
environment as a human right is gradually coming to the fore.116

— If we do not accept the absolute autonomy of the 1977 treaty, but consider 
that requirement of the law of treaties which is codified in the 3rd paragraph of 
the Article 31 of the Vienna Convention, and according to which we should take 
into account that “any relevant rules of international law applicable in the 
relations between the parties”, then we cannot exclude the possibility of collision 
between the 1977 treaty and other international legal norms, which can be issued 
by international treaty (such as: multilateral conventions on the protection of 
the environment)117 or customary international law. This could be so much the 
more likely as the majority of norms relating to the protection of the environ­
ment per definitionem were not static, but were by definition evolutionary. 
Although in international law the problem of incompatible treaties has not been 
solved satisfactorily118 (and a fortiori in the case of the collision between 
conventional norms and the norms of customary international law), its pro­
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cedural consequences are beyond question: We bona fide must make an effort to 
ease the contradictions, which obviously means pactum de contrahendo.

Supposing but not admitting the failure of talks aiming at the modification 
of the 1977 treaty, we can speak about the international liability for injurious 
consequences arising out of acts not prohibited by international law, because 
of all kinds of activities which can be placed within an uncertain legal frame 
according to the above. This regime produces different international legal duties 
—as the draft of codification in progress shows—in the case of harmful trans­
frontier consequences including strict liability.
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Bulgaria and Romania on the hydrotechnical plants in Cioara—Belene and Turnu Magulare— 
Nikopol in 1974 and 1975, between Romania and the Soviet Union on the hydraulic Stinca— 
Costesti power plant on the river Prut in 1971.

28 For more details see: BruhAcs: op. cit. pp. 18—19.
29 Conference danubienne, pp. 57, 127, 129. For an analysis see: Logunov: op. cit. pp. 70 et seq.
30 CD, Proces-verbaux, T. 20, pp. 366—367.
31 Ibid. T. 31, p. 139.
32 Ibid. T. 22, p. 482.
33 E.g., from the Romanian (ibid. T. 26, p. 233) or Yugoslav part (ibid. T. 33, p. 143).
34 Resolution No. 25/24 (CD, Proces-verbaux, T. 25, p. 241).
35 Resolution No. 25/24 (CD, Proces-verbaux, T. 25, pp. 241 et seq.).
36 Ibid. T. 18, p. 322.
37 Modified by a protocol in 1979.
38 For details see: MilenkoviC: op. cit. 1982, pp. 510—517 and 564—573.
39 Thus in the 1955 Bulgarian-Romanian agreement, the 1952 Romanian-Soviet convention on 

the river Prut, and the 1959 Romanian-Soviet agreement on the frontier sector of the river Danube.
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This has been the habitual formulation in treaties or conventions on the order of state frontiers. The 
provision of Article 1, point f) of the Hungarian-Romanian agreement of 1983 forms an exception.

40 See the first Articles of the 1955 Hungarian-Yugoslav treaty, the 1956 Hungarian-Austrian 
treaty, the 1976 Hungarian-Czechoslovak treaty, the 1981 Hungarian-Soviet treaty, and the 1986 
Hungarian-Romanian treaty. Ibid, the 1984 agreement of Austria and Yugoslavia concerning the 
river Mura, the 1958 Romanian-Yugoslav agreement, the 1957 Romanian-Soviet agreement, the 
1967 Czechoslovak-Austrian treaty, and the 1968 Czechoslovak-Soviet agreement.

41 According to the 1956 Hungarian-Austrian agreement, this concerns waters within a distance 
of 6-6 km from the state frontier line (Article 1, point 1). In the Hungarian-Romanian agreement 
of 1986, the sectors falling under the agreement are laid down in Annex I for each watercourse and 
channel.

42 Article 1, point 1 of the Hungarian-Yugoslav agreement of 1955.
43 See the 1976 Hungarian-Czechoslovak convention, the 1981 Hungarian-Soviet convention, 

and the 1968 Czechoslovak-Soviet agreement.
44 Ibid, for the Drava and Mura, i.e., the two other major rivers.
45 Ibid, in the Preamble, the importance of the agreements on frontier watercourses is empha­

sized, on the one hand, and the frontier section is indicated as the area of observation on the other 
(Article 3, points 1—2, Articles 4—5).

46 E.g. a Bulgarian-Romanian agreement in 1955, including decisions and recommendations of 
the Danube Comission (Article 2), and a Hungarian-Czechoslovak agreement in 1976, Article 13.

47 1955 Hungarian-Yugoslav convention, Article 2, para. 3, 1956 Hungarian-Austrian conven­
tion, Article 2, para. I, 1976 Hungarian-Czechoslovak convention Article 3, para. 1, 1981 Hun­
garian-Soviet convention, Article 3, 1967 Austrian-Czechoslovak treaty, Article 3, para. 1, 1968 
Bulgarian-Yugoslav convention, Article 1, 1955 Bulgarian-Romanian convention, Article 6.

48 Contrary to this, a comprehensive enumeration is laid down in the Hungarian-Soviet conven­
tion of 1981, Article 2.

49 In the same sense, see the provision on the volume of natural waters (Article 5, para. 2).
50 Established rights were explicitly recognized in terms of the previous 1954 convention; see 

Article 23, para. 1. Ibid, the 1956 Hungarian-Austrian convention, Article 2, paras. 5—6, the 1967 
Austrian-Czechoslovak treaty, Article 3, para. 3.

51 Ibid. Article 8, para. 3.
52 E.g., the 1955 Hungarian-Yugoslav convention, Article 2, para. 1, the 1956 Hungarian- 

Austrian convention, Article 3, the 1976 Hungarian-Czechoslovak convention. Article 6, the 1986 
Hungarian-Romanian convention, Article 3, para. 4, Article 4, para. 7, Articles 5—6, the 1967 
Czechoslovak-Austrian treaty, Article 4, the 1954 convention concerning the river Mura, Article 2.

53 Cf., the 1956 Hungarian-Czechoslovak treaty, Articles 13—15, the 1961 Hungarian-Soviet 
treaty, Articles 16—18, the 1964 Hungarian-Austrian treaty, Article 4, para. 2, the 1965 Austrian- 
Yugoslav treaty, Article 6.

54 E.g., the 1956 Hungarian-Czechoslovak treaty, Article 9, para. 2, the 1961 Hungarian-Soviet 
treaty, Article 13, para. 2. There is no such provision in the 1983 Hungarian-Romanian treaty.

55 E.g., the 1986 Hungarian-Romanian convention, Article 9, point 2.
56 E.g., the 1976 Hungarian-Czechoslovak convention, Article 3, paras. 1/c and d); the 1981 

Hungarian-Soviet convention, Article 3. As to the Hungarian-Romanian convention, it provides 
for an obligation to inform only if, according to the judgment of the party carrying out the relevant 
work, substantial harmful effects are likely to occur on the territory of the other party. In this case 
the mixed commission has to express its opinion (Article 9, para. 4).

57 E g., the 1955 Hungarian-Yugoslav convention, Article 1, para. 3, the 1956 Hungarian- 
Austrian convention, Article 2, para. 4.

58 The term “damage” is explicitly mentioned only in the 1986 Hungarian-Romanian conven­
tion, in other cases it is implied.
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59 In this sense, cf., Herczegh: op. cit. 1968, p. 23.
60 In similar sense, the Preamble of the 1985 Bucharest declaration.
61 E.g., the 1981 Hungarian-Soviet agreement, Article 9, para. 2, and the 1986 Hungarian- 

Romanian convention, Article 7, para. 2.
62 E.g., the 1956 Hungarian-Austrian convention, Article 5, para. 1, and the 1976 Hungarian- 

Czechoslovak agreement, Article 7.
63 E.g., the 1956 Hungarian-Austrian convention, Article 6, the 1981 Hungarian-Soviet conven­

tion, Article 8, para. 3, and the 1986 Hungarian-Romanian convention, Article 9, para. 3.
64 E.g., the 1955 Hungarian-Yugoslav convention, Article 8, the 1956 Hungaro-Austrian con­

vention, Article 7, paras. 1—2, the 1976 Hungarian-Czechoslovak convention, Article 14, the 1981 
Hungarian-Soviet convention, Article 9, and the 1986 Hungarian-Romanian convention, Article 
12.

65 E.g., the 1955 Hungarian-Yugoslav convention, Article 1, para. 2 and Article 6, the 1956 
Hungarian-Austrian convention, Article 5, para. 3, the 1976 Hungarian-Czechoslovak convention, 
Article 7, para. 2, Articles 17 and 18, the 1981 Hungarian-Soviet convention, Article 7, para. 4, and 
Article 11, and the 1986 Hungarian-Romanian convention, Articles 10—11.

66 E.g., the 1981 Hungarian-Soviet convention, Articles 13 and 14.
67 Article 3, para. 2. The same provision appears in the 1981 Hungarian-Soviet convention, 

Article 4, and the 1956 Hungarian-Austrian convention, Article 2, para. 5, which is limited to the 
watercourses forming the frontier. Similarly, one may look at the 1967 Czechoslovak-Austrian 
treaty, Article 3, para. 3.

68 Cf., Iron Gates Agreement 1963, Article 8.
69 Cf., Bos/Gabcikovo-Nagymaros Treaty 1977, Article 9, para. 1.
70 The treaties or conventions dealing with the lower sector of the Danube contain no provisions 

of this kind.
71 Cf., the 1956 Hungarian-Austrian convention, Article 2, para. 7, the 1976 Hungarian-Czecho­

slovak convention, Article 11, para. 1, the 1981 Hungarian-Soviet convention, Article 14, the 1986 
Hungarian-Romanian convention, Article 7, paras. 1 and 4. The 1967 Czechoslovak-Austrian 
treaty only provides for recent pollution (Article 3, para. 3). A distinction between already existing 
and recent pollution can only be found in the 1955 Hungarian-Yugoslav convention (Article 
1, para. 1).

72 This is a general provision concerning the obligation to reduce pollution and, in respect of 
recent pollution, is missing from the Hungarian-Soviet conventions.

73 Cf., the 1986 Hungarian-Romanian convention, Article 7, para. 1, which is completed by an 
obligation on the Hungarian party concerning bypassing waters resulting from the uses of the 
Romanian party (Article 8, para. 4).

74 E.g., as many as 50 cases of extraordinary pollution originating from outside Hungarian 
territory were registered on the Hungarian section of the Danube from 1971 to 1980.

75 See, explicitly, the 1976 Hungarian-Czechoslovak convention. Article 11, para. 3, the 1981 
Hungarian-Soviet convention, Article 5, para. 2, the 1986 Hungarian-Romanian convention, 
Article 7, para. 3, which included the obligation of notifying impending dangers. Cf., Article 8 of the 
1955 Hungarian-Yugoslav convention and Article 11 of the 1956 Hungarian-Austrian convention.

76 See the three agreements first mentioned in the preceding note.
77 Ibid, the 1985 Bucharest Declaration point 2/b.
78 The Vienna Convention on the Law of Treaties, Article 27, Draft Convention on State 

Responsibility 1980, Article 4.
79 Tisza convention, Articles 3—4. In a similar sense formulated in point 2 of the Bucharest 

Declaration, which also provides for the study of the possibilities of setting up automated systems 
of observation.
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80 A pale and ambiguous reference can be found to this point in the 1985 Bucharest Declaration, 
which reads as follows: “The Governments of the Danubian States will continue to deal, in 
conformity with their legislation, among other points, with the problem of protection against 
pollution (point 5).”

81 Explicitly in the 1985 Bucharest Declaration, points 3 and 7.
82 Similarly, in the 1981 Hungarian-Soviet agreement, Article 10, para. 1.
83 Cf., the 1976 Hungarian-Czechoslovak convention, Article 10, para. 1, the 1981 Hungarian- 

Soviet convention, Article 10, para. 2, and the 1986 Hungarian-Romanian convention, Article 3, 
para. 6.

84 198 6 Hungarian-Romanian convention, Article 3, paras. 1—2 and 4.
85 Similarly, in the 1976 Hungarian-Czechoslovak convention, Article 9, paras. 1—2, and the 

1981 Hungarian-Soviet convention, Article 10, para. 3.
86 Cf., the 1955 Hungarian-Yugoslav convention, Article 8, and the 1956 Hungarian-Austrian 

convention, Article 11.
87 Expressed explicitly in the Tisza Convention, Article 12.
88 Tisza Convention, Article 9, and the Bucharest Declaration, point 2/e.
89 E.g., two representatives are mentioned in the 1981 Hungarian-Soviet convention, Article 14; 

the Hungarian-Czechoslovak commission on frontier waters has eight members (Article 1, para. 1), 
and the Hungarian-Yugoslav commission on water uses and management consists of ten members 
(Annex, Article 3).

90 Cf., the 1955 Hungarian-Yugoslav convention, Annex, Article 1, para. 5, the 1956 Hun­
garian-Austrian convention, Article 13, para. 1/e, the 1976 Hungarian—Czechoslovak convention, 
Article 11, para. 2, and Annex, Article 2, para, f, the 1981 Hungarian-Soviet convention, Article 15, 
para. 3, and the 1986 Hungarian-Romanian convention, Article 15, para. 4/f.

91 E.g., the 1955 Hungarian-Yugoslav convention, Annex, Article 1, para. 6, and Article 10, the 
1986 Hungarian-Romanian convention, Article 4, para. e.

92 E.g., the 1956 Hungarian-Austrian convention, Article 13, para. 1/i, the 1976 Hungarian- 
Czechoslovak convention, Annex, Article 2, para, k, and the 1986 Hungarian-Romanian conven­
tion, Article 15, para. 4/h.

93 E.g., the 1955 Bulgarian-Romanian convention, Article 8, and the 1986 Hungarian-Roma­
nian convention, Article 15, para. e/f.

94 Cf., the 1986 Hungarian-Romanian convention, Article 1, para, i), essentially in a similar 
sense.

95 Article 5, para. 1/h, and Article 9, para. 1/e, respectively
96 Cf., the 1976 Hungarian-Czechoslovak convention, Article 5, para. 2, the 1981 Hungarian- 

Soviet convention, Article 14, para. 7, and the 1986 Hungarian-Romanian convention, Article 15, 
para. 3.

97 Les accords en forme simplifiee, see: Bastid: op. cit. pp. 46—50.
98 Cf., the 1955 Hungarian-Yugoslav convention, Annex, Article 8, and the 1956 Hungarian- 

Austrian convention, Article 16, para. 1.
99 Cf., the 1955 Hungarian-Yugoslav convention, Article 9 and Annex, Article 7, the 1956 

Hungarian-Austrian convention, Article 16, para. 2, the 1976 Hungarian-Czechoslovak conven­
tion, Article 22, the 1981 Hungarian-Soviet convention, Article 16, and the 1986 Hungarian-Roma­
nian convention, Article 15, para. 3.

100 Cf., the 1967 Czechoslovak-Austrian treaty, Article 19, the 1963 Iron Gates agreement, 
Article 21, the 1954 Drava convention, Article 22, the 1954 Mura agreement, Article 10. A similar 
stipulation may be found in the 1948 Belgrade convention, Article 45. For the problems resulting 
from its application see: BruhAcs: op. cit. pp. 19—20. The disposition of the 1955 Hungarian-Yugo­
slav agreement on a coordinating commission (Article 10) may be regarded as a transitional rule.

101 In this sense see: Usenko—Usakov: op. cit. p. 11.
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102 KOtai: op. cit. p. 20.
103 E.g., the conference of the secretaries of the delegations.
104 E.g., the Danube Commission, on the basis of the 1975 agreement concluded between the 

CMEA and the Commission.
105 Haraszti—Herczegh—Nagy: op. cit. p. 331.
106 For details see: Ficzere: op. cit. pp. 153—179.
107 The texts of these technical norms were published in Hungarian in 1964.
108 Similarly, also in the other eleven principal directions.
109 The distinction between an interested and a dis-interested state also exists in this respect.
110 An international organization is out of the question in this respect, the applicability of the 

1978 convention on responsibility cannot even be taken into consideration.
111 Cf., the unpublished protocol of the 1985 session of the Council of Representatives.
112 See per analogiam the example given by US delegation (Kearney) in Vienna Conference on 

the Law of Treaties. Official Records, First Session, 45th meeting.
113 Russian Indemnity case (1912) RIAA Vol. XI. p. 443.
114 See World Charter for Nature (UNSA/RES/37/7 1982). From a theoretical viewpoint see 

Kiss 1989, pp. 14—15.
113 Timoshenko: op. cit. pp. 82—92.
116 Kiss: op. cit. pp. 20—26; Riedel: op. cit. p. 239 et seq.
117 Zehetner: op. cit. pp. 237—256.
118 See Rousseau: op. cit. Tome I, pp. 152, 162—163, Sinclair: op. cit. pp. 93 et seq.
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CHAPTER VI

The prohibition of interference 
with the regime of international watercourses

1. The existence of this prohibition in general 
international law

In Principle 21 of the Declaration of the United Nations Conference on the 
Human Environment, there appears the following: “States have, in accordance 
with the Charter of the United Nations and principles of international law, the 
sovereign right to exploit their own resources pursuant to their own environ­
mental policies, and the responsibility to ensure that activities within their 
jurisdiction or control do not cause damage to the environment of other states 
or areas beyond the limits of national jurisdiction.”

Although the principle in question has been declared in a formally non-bind­
ing international document, it can be qualified, however, as the identification of 
a rule of general international law having a decisive relevance to various 
transfrontier effects. In fact, the formula has a double character. First, it 
incorporates the legal principle formulated in the Trail Smelter case and the 
Corfu Channel case,1 respectively, and, secondly, by replacing the term “terri­
tory” with the “environment”, thereby giving it a broader meaning, it contrib­
uted to the development of the law. This element seems to have obtained general 
recognition as it was repeated not only in resolutions taken by international 
organizations2 but it was also incorporated into the text of several multilateral 
international treaties of a general nature.3 Taking the aforementioned into 
consideration, the correctness of the preceding statement that the prohibition on 
causing damage is one of the rules of customary international law cannot be 
doubted.4

The recognition of the obligatory nature of the Stockholm formula does not 
mean, in fact, the precise delimination of its content; on the contrary, it clears 
the way for various interpretations, principally because there is an unstable 
balance resulting from a relationship established between two components, i.e., 
the recognition of the sovereign law and the obligation related to transfrontier 
damage.
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a) According to one view, this concerns nothing more than the mere jux­
taposition of two old principles, i.e., the principle of absolute territorial sover­
eignty and absolute territorial integrity. Nevertheless, the realization of resolv­
ing the relevant problems can hardly be attained in this case, as was dealt with 
in Chapter III.

b) Giving priority to the sovereign right of exploiting natural resources, the 
obligations concerning transfrontier damage will be reduced not only to a 
secondary, but also to a limited significance. Identifying this obligation with the 
maxim sic utere tuo ut alienum non laedas,5 it fits the said formula resulting, 
however, in certain problems.

This legal principle (adage) is an Anglo-American legal maxim par excellence1 
based upon some sources of Roman law6 and meaning the prohibition of 
abusing the law.8 Apart from the recognition of the theory of abusing the law 
in international law,9 another meaning has also been attributed to the maxim sic 
utere tuo, first and foremost by representatives of international neighbourhood 
law,10 i.e., qualifying it as a principle limiting the use of sovereignty. Neverthe­
less, if causing damage to another country by water uses were prohibited or in 
another way, on the basis of customary international law, then an adverse 
activity of this prohibition would not be admitted by the law, and consequently, 
abusing this law would not be possible either. Even in this case, the prohibition 
on abusing the law does not disappear completely, for otherwise lawful behav­
iour may become unlawful as a result of various causes, such as the means of 
using the law as a quasi-abusing enforcement of the law, e.g., the intention of 
causing damage.

c) According to another interpretation which one may also encounter, princi­
ple 21 of the Stockholm declaration reflects the recognition of so-called objec­
tive responsibility.11 This matter will be dealt with later, in this context, refer­
ence should only be made to the point that the theory of objective responsibility, 
as a modern variant of the theory of absolute territorial integrity, has not so far 
been adopted in general international law.12

d) Although it has been hardly possible to delimit the exact meaning of the 
Stockholm formula unequivocally on account of the text proper or the relevant 
preparatory works, respectively, one can most probably conclude taking into 
consideration the recent development of international law,13 that the treaties or 
conventions bearing upon the regimes of the uses of international watercourses 
in particular, along with others, contribute to the formation of a separate 
principle of general international law, restricting territorial sovereignty.

With this opinion in mind, it is also acceptable that international responsibil­
ity may arise as a consequence of non-prohibited, i.e., lawful, behaviour as well.

It is already clear from the foregoing that, although the objective effect 
(ratione materiae) of the legal principle in question is broader than that covering 
the regime of the uses of international watercourses, one must not disregard the 
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fact that it came into existence, essentially, in this very context,14 i.e., it has not 
only concerned the application of the logic of a maiore ad minus.

Let us now have a look at the appearance of the prohibition of interference with 
the regime of international watercourses in various international treaties or con­
ventions.

a) One can habitually, see the general declaration of the prohibition, first and 
foremost in agreements concerning frontier waters. Thus, it was already 
stipulated in the Boundary Waters Treaty concluded by the USA and Canada 
in 190915 that “any interference with, or diversion of, waters on either side of 
the boundary, resulting in any injury on the other side of the boundary, shall 
give rise to the same rights and entitle the injured parties to the same legal 
remedies as if such injury took place in the country where such diversion or 
interference occurs” (Article II).

Just as the term “regime” is identified more with the natural state of water­
courses in the preceding examples,16 in other agreements it means the ways and 
means of water uses and management. Thus, according to the Lake Inari 
agreement, concluded by the Soviet Union and Finland in 1959, “the latter 
undertakes not to carry out any measures likely to affect the regime of Lake 
Inari or of the River Paatsjoki” (Article 4).17

As is quite natural, the most general formulation of the prohibition of 
interference with the regime of watercourses may be found in multilateral 
agreements likely to have a broad group of participants. The prohibition in ques­
tion is thus covered in a clause on the reservation of rights in the 1923 Geneva 
Convention on hydraulic power which reads as follows: “the provision of the 
Convention did not in any way modify the responsibility or obligations imposed 
on States, as regards injury done by the construction of works for the develop­
ment of hydraulic power, by rules of international law” (annexed Protocol).

In terms of the 1965 inter-American draft convention, “the utilization of the 
waters of an international river or lake for industrial or agricultural purposes 
must not ... cause substantial injury, according to international law, to the 
riparian States...” (Article 5).18

The draft proposal, elaborated by the Asian-African Legal Consultative 
Committee in 1973, is, essentially, identical with the foregoing, reading as 
follows: “A basin State may not therefore undertake works or utilization of the 
waters of an international drainage basin which would cause substantial damage 
to another basin State unless..One of the considerations of the draft Euro­
pean convention of 1969 reads: “it is a general principle of international law that 
no country is entitled to exploit its natural resources in a way that may cause 
substantial damage in a neighbouring country (Preamble).”

b) In other treaties or conventions the cases of prohibited interference with 
the regime of international watercourses are laid down more precisely. Accord­
ingly, prohibitions or restrictions affecting water drainage,19 the withdrawal of 
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water20 or the changing of the water level21 occur frequently. In other cases 
specified forms of water drainage or withdrawing water are regulated by treaties 
or conventions22 making possible the consent of the injured party, possibly 
connected with compensation.23

Equally, the prohibited uses of water and the relevant works are laid down 
in treaties. They may contain simple24 or very detailed lists of prohibitions, e.g., 
the incomplete list in the 1964 Soviet-Finnish agreement of frontier waters 
covered 14 prohibitions (Article 2). Of course, the contrary may also be found.25 
If the utilization order of international watercourses governed by a treaty or 
convention is laid down in its text, this means that the utilizations in question 
are recognized as lawful from their very outset, on the one hand, and anti- 
conventional uses are prohibited explicitly or tacitly, on the other.26 The com­
plicated systems of rules contained in the 1960 Indus Treaty constitutes one of 
the most characteristic examples. The establishment and functioning of the 
utilization order based on the treaty itself, in some cases is not linked to an 
obligation to compensate. Nevertheless, it is prescribed in other cases, casually 
completed by exemption clauses, although provisions concerning unforeseen 
damage do occur as well. This problem will be dealt with in the final chapter.

Contrary to the treaties or conventions referred to, only the obligation to 
cooperate is established, e.g., in the 1963 Niger Basin Act.27 Nevertheless, this 
regulation can be interpreted as the first step towards the setting up of an 
utilization regime, on the one hand,28 and it only seems controversial as regards 
the recognition of the prohibition on causing damage, on the other, as, in terms 
of the complementary agreement of 1964, there is an obligation on the part of 
the riparian States to inform and to previously consult the Commission in 
connection with the planned water uses (Article 12); furthermore, the settlement 
of disputes by an arbitrator or the ICJ is stipulated in Article 16 of the Act.29

The existence of a prohibition relating to interferences with the regime of 
international watercourses seemed to be already justified by the settlement of the 
complete series of treaties already referred to. The correctness of this conclusion 
is also supported by international judicial practice.

The judgements of the PCIJ in the Diversion of Water from the Meuse case 
or the arbitral tribunal in the Lake Lanoux case, respectively, are worthy of 
particular attention as, not having stated the occurrence of an internationally 
wrongful act as claimed by any of the parties, they found it necessary to 
emphasize, with general validity, that “... il existe un principe interdisant a 
1’Etat d’amont d’alterer les eaux d’un fleuve dans des conditions de nature a 
nuire gravement a 1’Etat d’aval. . ,”30

The principle that each State is bound to ensure that activities do not damage 
another State’s territory has been expressed even more unequivocally in various 
resolutions of international organizations, and it is evident that the regime of 
water utilization is included in this obligation.31
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With the uniformity evidenced by international practice, both scientific asso­
ciations and the overwhelming majority of the relevant authors almost exclu­
sively supported this principle and it led to the formulation of a communis opinio 
doctorum, at least in respect of the recognition of the existence of the prohibition 
of interference with the regime of international watercourses.32 It is sufficient to 
recall in this context a stipulation of the Salzburg resolution of the IDI of 1961, 
which reads: “... that the obligation not to cause unlawful harm to others is 
one of the basic general principles governing neighbourly relations, and this 
principle is also applicable to relations arising from different utilizations of 
water...” (Preamble),33 and the opinions of most qualified authors concur.34 
An exception can only be found in the Helsinki Rules of 1966. Qualifying the 
equitable utilization of the waters as a key principle,35 the theory stating that 
“international law imposes general limitations upon action that a State may 
take which would cause injury in the territory of another State”36 is mentioned 
only within the context of pollution, connecting it to the principle of equitable 
utilization. Nevertheless, a return to the concept that can be regarded as more 
traditional was already expressed in the resolution of the 1980 Regulation of the 
Flow of Water of International Watercourses,37 soon to be realized to its full 
extent in the Seoul Resolution of 1986,38 reading as follows: “A basin State shall 
refrain from and prevent acts or omissions within its territory that would cause 
substantial injury to any co-basin State, provided that application of the princi­
ple of equitable utilization as set forth in Article IV of the Helsinki Rules does 
not justify an exception in a particular case. Such an exception shall be deter­
mined in accordance with Article V of the Helsinki Rules.” (Article I).

On the basis of conforming evidence in international practice and the views 
of jurisprudence it cannot be doubted that Article 9 of the draft, proposed by 
Evensen, the special rapporteur, contains a de iure condito rule of international 
customary law, reading as follows:

“A watercourse State shall refrain from and prevent (within its jurisdiction) 
uses or activities with regard to an international watercourse that may cause 
appreciable harm to the rights or interests of other watercourse states unless 
otherwise provided for in a watercourse agreement or other agreement or 

9 9 arrangement.

2. Interpretation of this prohibition

The actual agreement concerning the existence of the prohibition cannot be 
extrapolated to the elements of its content. Not insignificant differences were 
already revealed by the quotations cited in the foregoing and, with further 
presentation of the views of a large number of authors who took a stand in this 
matter, they would be extended a fortiori. The substantial differences may be 
reduced to a) the place of the prohibition within the system, b) the determination 
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of the behaviour that caused the damage, c) the determination of the parameters 
of the relevant damage, and finally d) the consideration of possible exceptions.

a) In the formulation of the draft submitted to the ILC, the prohibition on 
activities regarding international watercourses which cause appreciable harm to 
other watercourse States (Article 9) is preceded by provisions on equitable 
sharing in the uses of waters of an international watercourse (Article 7). This 
order of succession and the concept suggested by it does, however, raise some 
doubts. Although they imply the recognition of the sovereignty of the riparian 
states over international watercourses to the extent that these lie on their 
territory, permitting interpretation as a logical continuation of the provisions of 
Article 6, the following ought to be taken into consideration:

— The prohibition against activities causing appreciable harm took shape 
before the formation of the principle of reasonable and equitable partition in the 
ILA’s restatement; besides, it has a more general character and its subject­
matter (ration? mater iae) has a broader effect.40 Thus, activities that cannot be 
qualified as water utilization may also cause harm to the utilization regime of 
the international watercourse concerned, on the one hand, such as deforestation 
or erosion brought about in a water system by changing the methods of land 
cultivation; nevertheless, this statement can, on the other hand, also be reversed, 
i.e., water utilization may harm interests beyond this domain as well. Thus, 
pollution may endanger human health 41 the large water storage basins and 
artificial lakes are sources of epidemics, influencing the weather and increasing 
the danger of earthquakes;42 water utilization may destroy or damage the 
habitat or final sanctuary of wild animals and feral plants.43 In addition, one 
must also consider that the violation of territorial sovereignty by means of 
transfrontier effects always lurks in the background.44 The preceding points 
imply, moreover, that the inherent logics of the main rule and its exception 
ought also to be followed by the order of succession, in conformity, for example, 
with Article 3 of the Montreal Rules.45

b) The behaviour that is relevant from the point of view of the prohibition on 
interference causing transfrontier effects*6 may take various forms. Apart from 
water uses in a broad sense, the building and operation of engineering structures 
such as dams for water regulation, barrages, on-shore installations, hydraulic 
power plants, sluices, etc., are also to be included in this group.

In spite of the evident differences between the relevant forms of behaviour, 
some common elements may be seen, however, and these are as follows:

i) Water uses and other activities have to have an organic connection with the 
relevant international watercourse, i.e., its water volume is in permanent mo­
tion. This means, in other words, that a transfrontier effect is brought about by 
natural laws.47 Hence, in a constellation in which one riparian state, when 
improving the navigation conditions of an international watercourse, draws 
international trade to its own ports, thus causing losses to another riparian state, 
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this is not relevant in this respect and Andrassy puts it as follows: “On ne 
pourrait pas pretendre que le premier Etat soit internationalement responsable 
de ce prejudice qui, pourtant, est directement cause par les ouvrages executes sur 
son propre territoire.”48

ii) As already mentioned, there has been a prohibition under general interna­
tional law in respect of behaviour susceptible to causing transfrontier damage 
of a material nature.49 The point here is whether or not it is the consequence of 
the nature of this prohibition that it can be transgressed only by means of 
definite and positive action.

A positive reply50 results from the character of the system of prohibitions in 
international law, on the one hand,51 and the nature of water utilization and the 
related activities being manifested in positive steps, on the other. Taking all 
these into consideration, the judgement pronounced by the German Supreme 
Court (Staatsgerichtshoj) in the Donauversinkung case in 1927, reading as 
follows, seems to be justified: “Unless there is an opposite consequence on 
account of specific titles, no state is obliged to change watercourses, resulting 
from natural causes, to the advantage of another state. In particular, no mea­
sures should be taken which are directed at preventing natural changes related 
to watercourses in favour of another state. ’52

The other aspect of the problem is whether or not a state that took measures 
which have resulted in certain advantages for another state is entitled to claim 
any reimbursement of the costs incurred. Reference can be made in this respect 
to the rule which stipulates compensation for unlawful enrichment, stating that 
anyone attaining material advantage without legal grounds to the prejudice of 
another person or body is obliged to reimburse that other person or body for 
the advantage obtained. Although the formulation of unlawful enrichment is 
still frequently not sufficiently clear, the refunding obligation has been estab­
lished in international practice.53 Nevertheless, it can only be applied with 
reservation in the case of interference with the utilization regime of international 
watercourses which results in a favourable effect.54 Let us take as an example 
the construction of a dam to feed a hydraulic power plant or the retention of 
high water level by means of storage, resulting in a more balanced flow of water. 
The engineering or measurement levels just mentioned would be carried out, 
however, in the constructing state’s own interests which cannot then be entitled 
to ask another state to contribute to the incurred costs. On the other hand, if 
the first state undertakes to cover the additional costs of the other state, e.g., 
setting up installations capable of being utilized by the latter as well, then it will 
be entitled to claim reimbursement or a contribution, with reference to the 
prohibition of unlawful enrichment. Accordingly, the treaties regulating com­
pensation for unlawful enrichment are so formulated.55

iii) Contrary to the preceding point, the ILA’s Seoul Resolution also incor­
porated neglect into the kinds of behaviour causing damage, omitting, however, 
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any particular motivation for such neglect.56 With respect to the considerations 
set forth in the foregoing, this cannot be accepted with general validity for the 
omission of an activity in the field of water utilization, such as not establishing 
storage basins in order to ensure a balanced level of water delivery, cannot be 
qualified as unlawful by itself, even if thereby causing material damage to 
another state in the form of lucrum cessans. Hence, the assumptions of obliga­
tions concerning the preservation of the watercourse bed, the protection of river 
banks, the improvement of waterflow, etc., that are provided in numerous 
treaties or other agreements relating to the regime of water utilization should be 
regarded as contractual stipulations.

iv) That the said principle is well-founded cannot be doubted, however, in 
other contexts. Thus, the state cannot be released from its obligation to prevent 
private activities capable of resulting in harmful transfrontier effects.57 Apart 
from this, there is a general obligation of prevention taking shape in the field of 
procedural rules.58 Taking into consideration that these will be dealt with 
separately later, it should here only be noted that negligence in this connection 
is not excluded, on the one hand, and, on the other, certain circumstances are 
to be considered from the very outset when a decision concerning water utiliza­
tion or an activity related to it is taken. It was for this reason that reference was 
made to “reasonable diligence” in the Dubrovnik resolution of the ILA.59 It is 
questionable, however, whether or not the concept of diligence as formulated in 
other contexts60 is applicable to international relations resulting from the uses 
of international watercourses; furthermore, it is also contestable whether this by 
itself can be a point of assessment, i.e., it ought to be connected to the damage 
incurred (iunctim). Dupuy argued, in fact, for proportion between due diligence 
and possible danger61 but, as a consequence of this view, there should be no 
protection in the case of unavoidable damage while maintaining due diligence, 
even if such damage amounted to a catastrophe.62 This statement leads, indeed, 
to the problem of determining relevant damage.

c) Transfrontier effects originating from the water uses of a riparian state are 
capable of causing various types of damage. Accordingly, the possibilities for 
water utilization may come to an end, or may be reduced or changed in the state 
affected by the said effects; the bank proper, the riparian sites, structures and 
installations connected to water use and management may suffer damage, and 
the scenic attractions of a watercourse may change, while flora and fauna may 
be destroyed, etc. According to another, equally possible classification, a dis­
tinction may be made between unique, casual or continuous, regular, foresee­
able or extraordinary, latent, cumulative, particularly dangerous or irreversible 
damage. As a matter of fact, a high variety of coupled systems and, as a result, 
a great deal of variants of damage of a different nature may arise.

The qualification of possible forms of damage by international legislation and 
legal application has no significance prima facie, in general international law in 
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particular, taking into consideration the mainly concrete nature of international 
law already mentioned. Also, this statement has no absolute relevance as it is 
transgressed by some exceptions.

i) Where the codification or identification of general international law is 
concerned, the prohibition of causing damage used to be limited to cases of 
“appreciable harm”, “serious affect” or “substantial injury”.63 While admitting 
the actual differences among the said qualifications 64 an examination should 
nevertheless concentrate on the point whether or not this quasi-quantification 
of transfrontier effects can be regarded as relevant and, if so, to what extent. 
This concerns the methods of assessing damage which is not qualified as 
indicated above, i.e., non-appreciable, important, serious, considerable, sub­
stantial, etc., on the one hand, and the criteria according to which the demarca­
tion line between the two categories in question can be drawn, on the other.

The varying possible damage was already perceived in the theory of interna­
tional law of neighbourhood. Thus, according to Fauchille, “Le riverain d’un 
cours d’eau aura le droit de faire tous les actes qui ne presentent pour ses 
coriverains que les inconvenients ou les incommodites inseparables du voisinage, 
mais il devra s’abstenir de tous ceux qui excederont ces inconvenients ou ces 
incommodites”.65 This slight injury or minor inconvenience compatible with 
good neighbourly relations is presumably adequate for de minimis damage, and 
it seems to be unnecessary to accentuate its irrelevant nature, i.e., it has to be 
tacitly interpreted, being included in the prohibition on causing damage. Be­
sides, the kinds of damage qualified as appreciable, etc., appear as the counter­
part of the de minimis type.

While admitting the foregoing, an accentuation of the appreciable, etc., 
nature of the damage results in damage which exceeds the de minimis rate having 
at least two stages, i.e., one being unlawful and the other not.

The relationship between unlawfulness and damage will be dealt with later; 
here it need only be emphasized that transfrontier effects within the de minimis 
range and appreciable or serious damages presumably conform with the in­
jurious consequences arising out of acts not prohibited by international law. The 
introduction of this latter concept implied, however, the appearance of addition­
al problems, particularly if it did not influence the obligation to compensate for 
caused damage.66

Also, the degree of actual damage, i.e., being appreciable, serious, etc., has 
been stressed only in some treaties or conventions dealing with the regime of 
utilizing international watercourses, while this categorization does not appear in 
other agreements. Thus, it is not contained either in the resolution of the 
In ter-American Bar Association adopted at Buenos Aires in 1957, nor in the 
Athen’s resolution of the IDI of 1979.

Taking the preceding into consideration, the establishment of a relationship 
between qualifying damage as relevant and assessing it as important, appre­
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ciable, considerable, etc., accentuated expressis verbis, a source of a priori 
disputes has been introduced into the interpretation of the prohibition of 
interference with the regime of international watercourses.

ii) Making a distinction between relevant and non-relevant damage has been a 
difficult problem. Hence, Evensen was right in his statement that: “The 
criterion, to an appreciable extent, may perhaps be lacking in scientific, techni­
cal, and mathematical stringency ... it is hardly possible to devise scientific, 
technical, or mathematical formulae that could be more or less automatically 
applied to the great variety of elements that may be relevant, and to the concrete 
problems which necessarily will arise from time to time in regard to the relative 
use and enjoyment by the various system States of the waters of an international 
watercourse system; as a result of this, legal standards, with the necessary 
flexibility and faculty of forming and amending themselves with the endless 
variety of cases and developments, are preferable to hard and fast formulae.”67 
This statement involves a double consequence. From a general international law 
level, de minimis delimitation and other damages exceeding the former, will 
depend on all the circumstances of a given case, on the one hand, and conse­
quently, realizing it in terms of an international treaty or convention will not be 
excluded;68 on the other hand, setting up some form of general thesis will 
necessarily be misleading. Thus, Smith compared economic gains that may be 
attained by one state to losses suffered by the other state. Where the losses are 
unimportant, the state concerned will not be allowed to object to an initiative 
of the other states aimed at water utilization, but it will be entitled to ask for 
compensation and the preservation of its future interests. Nevertheless, if 
legitime and vital interests of the state in question are threatened by an utiliza­
tion project, it will be entitled to an absolute objection.69 Several objections may 
be raised, however, against the above statement. First of all, reference may be 
made to the fact that the actual size of the damage in question may be smaller 
when compared to the value of the development work that caused it. With this 
in mind, it may be small in this sense but, in practice, it will be considerable.70 
Furthermore, Smith and Sevette were of the opinion that, irrespective of the 
magnitude of the damage, an obligation for compensation was established 
under customary international law. It is then, however, that one is justified in 
raising the question that if the state were obliged to provide compensation for 
all damage, what would be the purpose of making a distinction between serious 
and minimum damage. As Bourne noted, the rule formulated by the precited 
authors would be acceptable with the starting point being that, in the case of 
having caused insignificant damage, the state would be entitled to a unilateral 
procedure with the simultaneous obligation of providing compensation. In the 
case of serious damage, however, the state would not be allowed to do so, but 
“the validity of such a rule was doubtful”.71
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iii) The question may also be raised whether or not only actual damage may 
be regarded as relevant or may a danger of damage also be regarded as relevant. 
This is all the more important as “damage” as a constituent element has been 
omitted from the conditions for the existence of an internationally wrongful act 
in the formulation of the ILC.72 Contrary to the Spanish view, the award in the 
Lake Lanoux case excluded the consideration of potential technical and political 
dangers resulting from water drainage: “il n’a jamais ete allegue que les ouvrages 
envisages presentent d’autres caracteres ou entrainent d’autres risques que les 
ouvrages du meme genre qui sont aujourd’hui rependus dans le monde entier. 
Il n’a par ete affirme clairement que les ouvrages prevus entrainaient un risque 
anormal dans les relations de voisinage ou dans 1’utilisation des eaux”.73 Fur­
thermore, “... le risque politique ... ne presenterait pas un caractere plus 
anormal que les risque technique ... on ne trouve .. . ni dans le droit interna­
tional commun une regie qui interdise a un Etat, agissant pour la sauvegarde de 
ses interets legitimes, de se mettre dans une situation qui lui permette, en fait, 
en violation des ses engagements internationaux, de prejudicier, meme grave- 
ment, a un Etat voisin”.74

With the above statement, the disregarding of a potential danger of damage has 
been unequivocally bound to conditions, coupling it, in fact, only with the 
habitual risks resulting from a similar activity, but having failed to solve the 
assessment of the reaction of technical development to previous utilizations. 
Besides, it was also not required to give a reply when damage actually occurred, 
taking into consideration that absolute technological safety can never be attained.

Although the problem of the danger of damage was mentioned by interna­
tional lawyers only per tangentem?5 its complete preclusion cannot be regarded 
as justifiable. In fact, the point is that it is not only potential damage that is also 
taken into consideration in terms of international treaties or conventions, 
mainly in respect of the definition of pollution. The danger of damage has an 
impact upon the assessment of the action provoking a transfrontier effect, with 
particular attention on the fact that the effects in question do not always 
instantly arise, i.e., they may be latent or cumulative, and be susceptible of 
producing unintended or unforeseen results. As the coming into existence of 
transfrontier effects is ensured by the causality following from natural laws, by 
itself involving danger in several cases, e.g., of highly dangerous substances, any 
restrictions on the possibility of the potential injured party submitting a claim 
at the international level for the occurrence of actual damage would, on the one 
hand, be insufficient, and, on the other, it could not be supported by the rules 
of general international law de iure condito beyond the requirement of coopera­
tion. In fact, the scope of application of the said rules has also been extended 
to cases of potential damage.76

d) Now the question should be raised whether or not the occurrence or the 
presumed danger of material damage within the parameters outlined above is 
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contrary, by itself, to the prohibition of interference with the regime of interna­
tional watercourses, or is an additional condition also required. In another 
formulation, if material damage is caused to a country, is this identical to injuring 
its lawful interests? It is easy to understand why the two cases cannot be equated. 
In fact, reference is made in the Introduction of the ILA Committee’s Seoul 
Report on International Water Resources Law that, among other points, the 
problem of the diversion of water out of, and into, the international basin has 
still to be studied.77 This seemed to be a tacit admission that the principles so 
far restated were not concerned, in fact, with the state of affairs in question or 
that the reply was unsatisfactory.

The coordination of the said prohibition with the principle of equitable and 
reasonable partition raises a still more serious problem. With the realization of 
this in mind, a survey of the status of existing and future water utilization 
becomes necessary. Nevertheless, it has to be mentioned in advance that the 
relationship between the main rule and the exceptions is here concerned, on the 
one hand, with the general nature of the prohibition, and, on the other, the reply 
has only a provisional character. As the content of the principle of equitable and 
reasonable partition has not so far been clarified.

3. Protection of existing water uses

Several solutions and theories are possible in principle, such as causing 
damage to actual water uses is not permissible; these uses enjoy only limited 
protection; or they should not be taken into consideration at all. As the latter 
variant is hardly compatible with the prohibition on causing damage, only the 
two first cases should be examined.

a) Prohibition on causing damage to actual water uses

Essentially, this view means the preservation of the established status quo of 
water uses, referred to by the relevant authors either as the principle of the 
protection of first expropriation78 or the obligation of respecting acquired 
rights.79

Those authors who argue for the inviolability of water regimes80 also acknowl­
edge the prohibition on causing damage to existing water uses. Contrary to this 
view, Bastid would limit the protection of existing water uses to cases stipulated 
in an international treaty or convention or a concession, allowing the termina­
tion of the simple priority of utilization with simultaneous compensation.81 This 
view is shared by Andrassy who, although qualifying previous utilization as an 
acquired right, refused to accept its absolute character.82
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The rule of the protection of actual water utilization is laid down in Article 4 
of a resolution by the IDI, adopted at Salzburg in 1961, which reads as follows: 
“No State can undertake works or utilizations of the waters of a watercourse 
or hydrographic basin which seriously affect the possibility of utilization of the 
same waters by other States except on condition of assuring them the enjoyment 
of the advantages to which they are entitled under Article 3, as well as adequate 
compensation for any loss or damages.”83 In terms of this text, the protection 
of actual utilization, on the one hand, is ensured, which conforms with the 
reasonable and equitable share mentioned in Article 3, and, on the other, it is 
established that actual water utilization in excess of the degree laid down can be 
terminated only by providing compensation or an indemnity. The substance of 
the Salzburg Resolution can be formulated so that established rights have no 
absolute value, i.e., they can be cancelled under given circumstances, but com­
pensation for serious damage caused to the actual use has to be paid in any case. 
This principle is based upon three concepts: the right of water utilization is 
guaranteed for the state in terms of Article 2 of the Resolution, qualifying it as 
an established right under international law; according to Article 3, the other 
state is also entitled to water utilization, even if the water had already been used 
elsewhere; and finally, as the first right was established, compensation is payable 
for its termination. As Bourne stated, this arrangement “makes the right of the 
subsequent user very different from that of the first user; it is a ‘right’ that must 
be bought by payment of compensation to the first user. This interpretation 
rather dilutes the meaning of ‘right’ in the second paragraph of Article 2, and 
it is difficult to reconcile with the concept of equitable apportionment of the 
beneficial uses of an international river.. ,”84 In spite of the correctness of the 
above statement, another of Bourne’s views is unacceptable, claiming that “... 
the Institute has in effect declared every serious injury to existing beneficial uses 
to be unlawful, for the injury gave rise to an obligation to pay damage”.85 The 
kind of water utilization by a riparian state which affects the water utilization 
of another state, exceeding its equitable share, may be considered according to 
modern terminology more as a harmful consequence of lawful behaviour, while 
an utilization causing injury to an equitable share will be an internationally 
wrongful act.

There is an internal contradiction, in fact, in the Salzburg resolution, as it 
recognizes the right to water utilization for all states, corresponding to a 
reasonable and equitable share, and actually allows the causing of damage to 
existing water uses, e.g., their termination, restriction, etc., at the same time 
prescribing an obligation to pay compensation for damage caused to actual 
water utilizations in excess of the degree of the reasonable and equitable share. 
There is an inherent practical threat in the said logical contradiction, i.e., it 
makes it impossible for a state to proceed to water utilization on the principle 
of reasonable and equitable share, for the amount of the compensation to be 
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paid together with the expenses of the relevant works would exceed its financial 
resources, thus depriving the state that commenced water utilization at a later 
time of the advantages to which it would be otherwise entitled on the basis of 
the rule formulated in Articles 2 and 3.

The rule of actual water utilization protection has only to some extent been 
incorporated into treaties and conventions concerning water regimes, and the 
same is true for the practice of the states concerned.

— A treaty or convention may guarantee the respect of precisely determined 
water uses.86

— The obligation prescribing respect for water regimes is a frequent pro­
vision in treaties or conventions. In spite of its vague formulation, it can 
essentially be related to the maintenance of the status quo of water utilization. 
According to Article 14 of the 1949 Norwegian-Soviet agreement, problems 
concerning the setting up or utilization of installations that are susceptible to 
influencing water regimes, should be settled by special agreements between the 
contracting parties.87 There are, however, other treaties or agreements with 
more precise delimitated obligations. Thus, Article 2 of the 1927 Soviet-Turkish 
agreement ruled that both contracting parties were entitled to safeguard all 
installations and equipment destined for water utilization that existed at the 
time of the agreement’s conclusion. Article 4 of the 1957 Bolivian-Peruvian 
agreement, concerning Lake Titicaca, provided that the pertaining situation be 
respected.88

Provisions emphasizing respect for “acquired or established rights” can be 
found in numerous treaties or conventions. Thus, the obligation of maintaining 
established rights was acknowledged in the Paris peace treaties following World 
War I;89 nevertheless, it is worth mentioning that in respect of the Rhine, rights 
of this kind were at the same time modified in favour of France under the terms 
of the Versailles Treaty. Provisions aimed at the protection of established rights 
have been stipulated in many treaties or conventions relating to frontier wa­
ters.90 On the other hand, such stipulations occur less frequently in treaties or 
conventions regulating the utilization of rivers and lakes not considered as 
frontier waters.91 Furthermore, the obligation to respect established rights may 
be found explicitly in some other treaties or conventions on water regimes, e.g., 
it is stipulated as a general obligation in Article 3 of the 1967 Czechoslovak- 
Austrian treaty that “... not affecting established rights, both parties have the 
right of disposing of 50% of the natural delivery of the frontier waters, not 
increased by technical means”.92

— At the same time, the provisions of several treaties or conventions do not 
prescribe any respect for established rights;93 in other treaties, only a limited 
significance has been attributed to the protection of established rights or actual 
water utilization, respectively.94 Thus, Italy’s rights to water utilization were 
recognized only for a limited period in terms of Annex III of the Italian peace 
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treaty of 1947. In other cases the respect for established rights was regulated so 
as to have a relative character, i.e., consultation was necessary prior to proceed­
ing to actual water utilization, according to the provisions of the 1966 agreement 
concerning Lake Constance, the 1955 Bulgarian—Romanian agreement, the 
1963 Niger Act and the 1964 agreement, the 1964 Tchad convention, and the 
1973 Argentinian-Uruguayan treaty.

— Provisions relating to the unchangeability of water regime conditions and 
respect for established rights may almost exclusively be found in treaties or 
conventions relating to frontier waters, but exceptions have also existed in this 
field.95 Furthermore, a parallel may be drawn between prohibitions of this kind 
and other provisions of treaties or conventions concerning frontier waters, 
frequently provided for and requiring the preliminary approval of the other 
interested party. As evidence is given in the following chapter that there is no 
rule in international law which would always call for the preliminary approval 
of the other party to water uses or works which may potentially cause damage, 
then one may doubt whether it is justified to pay compensation for all damage 
caused to existing water uses.96

— The prohibition on causing damage to actual water uses became a part of 
several treaties or conventions on account of the fact that there was no impor­
tant utilization in the international watercourse forming the subject-matter of 
the respective treaty or convention.97 In such cases the purpose of the regulation 
was more concerned with the sharing of surplus water and the assurance of the 
extension of water utilization. Accordingly, they have only doubtful significance 
in cases where there is no surplus water available for maintaining existing uses 
and covering, at the same time, the needs of the other party.98

Taking the aforementioned into consideration, the conclusion may be drawn 
that existing water utilizations were duly taken into account in terms of the 
relevant treaties or conventions without establishing, however, a general pro­
hibition on causing damage, and this meant that actual water utilizations could 
be cancelled or restricted in specified cases. This view is also supported by the 
1959 agreement on the Nile and the 1960 Indus treaty, to which most references 
were made when the rule of respecting actual water uses or established rights 
respectively, was set up.

Egypt’s established rights were absolutely acknowledged by an exchange of 
notes between Great Britain and Egypt in 1929. The established rights of Egypt 
and Sudan for a specified volume of water are stipulated in Article I of a 1959 
agreement, but this provision can also be interpreted so as to be included in the 
proportion determined by the principle of reasonable and equitable share. This 
interpretation was then confirmed by item 2), Article V of the said agreement, 
establishing the right of some upstream states such as Ethiopia, Tanzania, 
Kenya, Uganda, and Zaire to part of the waters of the Nile, thus reducing the 
share of the United Arab Republic and the Sudan. This provision of the 
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agreement was commented on by Bourne as follows: “... while these pro­
visions are not admission of the validity of these claims, they suggest a lack of 
assurance that the claims of upstream states for some fair share of the Nile 
waters can be successfully devised”.99

The 1960 Indus treaty is worth noting from two points of view. Article II 
provided for the setting up of a transitory period of ten years, during which 
India would limit water delivery from the eastern rivers in the manner specified 
in an Annex to the treaty, and Pakistan would then be entitled to dispose of this 
volume of water at its discretion. The transitory period could be prolonged but 
upon its expiration Pakistan would not be allowed to demand from India the 
continued delivery of the volume of water in question. Nevertheless, if India 
continued to deliver the said volume of water, Pakistan would again have the 
right of free disposition thereof but, if it made use of it, this would not entitle 
it to demand the continued realization of this concession for its own water uses, 
neither by means of prescription nor in any other way. Accordingly, this 
provision of the Indus treaty acknowledges the significance of actual use, on the 
one hand, but is aimed, at the same time, at its gradual termination, on the 
other.

At the same time as the conclusion of the Indus treaty, an agreement was 
reached for the establishment of the Indus Basin Development Fund, amount­
ing to US $ 900 million in total. Part of it, i.e., $ 62 060 000 was payable by India 
and the rest by the World Bank, with the contributions of six states. The purpose 
of the fund was to give assistance to Pakistan for the building of structures and 
installations required for the utilization of the waters received within the terms 
of the Indus treaty. Nevertheless, the treaty in question cannot be interpreted as 
if the respective amount was to serve as compensation for the damage caused 
to the previous uses of waters by Pakistan by the new utilization rules, taking 
into consideration the fact that, as Bourne was right to note, the underlying 
purposes of the fund were of a political nature.100

The view which adheres to the prohibition of serious violation of actual uses 
and the payment of compensation for damage has not been unequivocally 
proved, even by judgements made by international courts. Thus, the award 
rendered by an arbitral tribunal in the Lake Lanoux case stated that, as the 
French project for the utilization of hydraulic power did not cause Spain any 
harm whatsoever, there was no need to consider possible compensation. Even 
if some obiter dicta could be found in the award on the principle of the 
prohibition on causing damage, Gervais noted in his comment on the award 
that water diversions without restitution ought to be condemned, except with 
the consent of the downstream state (which meant it gave up its rights), provided 
that, as a result of this, existing uses, i.e., the actual situation, suffered damage 
as a consequence of the termination or decrease of the natural flow of the waters 
concerned.101 Nevertheless, the said comment was formulated conditionally, 
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thus not excluding an interpretation which claimed the respect of the rights 
guaranteed in terms of Articles 9 and 11 of the Pyrenees Treaty. Furthermore, 
the tribunal “... gave no hint of what respect would have been required by 
general principles of international law..Besides, .. it made it quite clear 
that the duty to take account of interests related only to the procedural matters 
of prior notice and consultation, and that a state which follows this procedure 
in good faith is not under any further obligation if it affects the interests of the 
other state”.102

Taking the treaties and conventions on water regimes and international 
practice into account, it can be stated that there is, for the time being, no rule 
which would prohibit causing serious damage to the water uses of another state 
in all cases or to make the termination or limitation of water utilization by the 
other state conditional upon compensation. It is evident, however, that, at the 
same time, actual water uses have a high significance in procedures taking the 
relevant interests into consideration.

b) Relative protection of actual water uses

As early as during the height of the theory concerning respect for established 
rights, some authors were of the view that water usage could not enjoy absolute 
protection. As a result, there was no ban on terminating or limiting it, in some 
cases without compensation. Strisower, at the Madrid session of the IDI in 
1911, raised the question of what was to be understood as damage caused by an 
exploitation practised by another state, and qualified all exploitations as harm­
ful, irrespective of their nature. From a legal approach, it is beyond doubt that 
damage means an injury to the rights of the other state concerned.103 According 
to the views of several authors,104 the prohibition on causing damage was 
applicable only to cases in which water uses as practised by a state caused injury 
to the lawful rights of another state. Consequently, water usage could in this 
sense also comprise activities or measures that might involve harmful results of 
an important magnitude for other riparian states. This rule essentially means 
that a distinction has to be made between actual methods of water usage. Thus, 
some correspond to the right of a reasonable and equitable share, on the one 
hand, and they therefore enjoy protection, with it not being permissible to cause 
damage to them; some others, however, exceed these bounds so that their 
termination, limitation or other damage caused to them are not considered as 
unlawful.

This opinion can also be unfolded from statements made by some authors. 
Thus, Klimenko refused to consider the inviolability of established rights,105 
and claimed that the principle of a prohibition on causing damage was appli­
cable only to specified rights and interests.106 Cuth qualified it as unlawful if the 
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sovereign rights of the other state were violated.107 Although the author avoided 
any explicit formulation, it was a logical consequence of the said opinion that 
any riparian state was entitled to water utilization only to the extent determined 
by the similar rights of other riparian states. Hence, any water utilization 
beyond that limit could be terminated without any consequence.

The Helsinki Rules ensure an important place for actual water uses but their 
protection is limited. Thus, substantial injury caused to another state is men­
tioned as one of the factors determining the concept of reasonable and equitable 
share in Article V, point 2/k. The said provision made sure that actual uses 
would be persuasive in determining the reasonable and equitable share, but only 
as one of the relevant factors. This is clearly expressed in the following: “... 
despite the usual desirability of protecting existing reasonable uses, the compet­
ing factors indicate that some modification of the existing use is called for.. 
and “... If no other solution can be found, however, one of the uses may 
necessarily have to prevail to the impairment of the other uses; the amount and 
kind of compensation, if any, to the State deprived of its uses would then be 
determined”.108

Accordingly, the protection of actual uses is limited by the Helsinki Rules. 
This limitation appears, first of all, in the rule that it is enforced until the 
realization of the right of future utilization, and the status quo of the utilization 
is to be supervised when this occurs. Subsequently, actual uses will represent 
nothing more than one of the factors to be taken into consideration. Neverthe­
less, water utilization corresponding to the reasonable and equitable share 
enjoys full protection. The Helsinki Rules contain no explicit provision on this 
point, but it is what may be concluded from point 1) of Article VIII, which reads 
as follows: “An existing reasonable use may continue in operation unless... ”, 
and also from point 3), reading: “A use will not be deemed an existing use if at 
the time of becoming operational it is incompatible with an already existing 
reasonable use”. According to an example from the comment referred to above, 
“... a diversion of water that denies a co-basin State of an equitable share is 
in violation of international law”.109

Thus, the Helsinki Rules imply a prohibition on causing damage.110 Never­
theless, the explicit formulation was left to Article 1 of the Seoul Resolution.

In determining the relevant damage, the wording of the Helsinki Rules drew 
a logical conclusion on the principle of reasonable and equitable share, i.e., 
damage caused to water uses corresponding to a reasonable and equitable share 
was deemed to be non-permissible, and water uses in excess of this degree were 
denied protection.111 Accordingly, the practical value of the prohibition on 
causing damage depends on the determination of the degree of the reasonable 
and equitable share. In addition, it should also be noted that an injury to the 
reasonable and equitable share has to be accepted if the damage is of a de 
minimis character, on the one hand, and, on the other, if an abuse of the law is 
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susceptible to being itself prohibited. Furthermore, it has to be also noted that 
the termination of water use in excess of a reasonable and equitable share is 
more a matter of theory as, in the absence of a relevant treaty or convention, 
its practical enforcement would constitute the source of a serious conflict. This 
is clear from the dispute on the river Euphrates. As a result of water usage by 
Syria, the volume of water capable of being utilized by Iraq suffered a substan­
tial decrease which in turn led to a serious conflict between the two states. A 
provisional solution was found so that Syria undertook the obligation to secure 
the water supply to Iraq “according to its needs”.112

Finally, the question should be raised whether or not a special situation has 
to be created for specific water uses.

According to Bourne’s starting point, the practice was almost always con­
cerned with the protection of actual downstream uses. In view of this, there is 
a question whether or not the rules relating to the previous water uses of 
downstream states may be applicable to the water uses of upstream states. In the 
view of the author, damage is irrelevant in this case, and the issue here is that 
“... a downstream state has a right to demand modification of prior utilizations 
upstream so that it may increase utilization of the river in its own terri­
tory. . .”.113 According to Bourne, various arguments were practicable; on the 
basis of the practice of the American Supreme Court, he would favour an 
upstream state in respect of water utilization114 being aware, at the same time, 
of the extreme scarcity of relevant examples.115 This exception which could also 
be used in the author’s view, but only de lege ferenda, is, however, unacceptable 
for it is contrary to the equality of the rights of states, on the one hand, and, on 
the other, a rule of customary international law cannot be based upon the 
awards of the American Supreme Court; an argument claiming that (taking into 
consideration lucrum cessans) a downstream state would not suffer injury also 
seems to be beyond reality.

Another variant has to be taken into account as well. Actual water utilization 
may be based upon an international treaty or convention in which the degree 
of reasonable and equitable share between the contracting parties has already 
been laid down. Then, bearing in mind the treaty or convention, the parties 
proceed to make substantial investment. Nevertheless, the treaty or convention 
may cease to operate as a result of causes that could not be foreseen. In the 
absence of a treaty or convention, the states concerned may exceed the reason­
able and equitable share due to them at their own risk. Now, however, some 
questions may be raised. Would or would not the situation be different if the 
parties acted according to the continued existence of the conventional pro­
visions, and would the termination of the treaty or convention affect the 
stipulated degree of the reasonable and equitable share? Can the parties be 
deprived of the utilizations in effect under the terms of the treaty or convention 
without any compensation? There are views116 acknowledging the significance 
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of water uses based upon terminated treaties or conventions, but there are no 
precedents in this respect. A hint may be found in Article 70, item 1/b of the 1969 
Vienna Convention on the law of international treaties, which reads as follows: 
the termination of a treaty “does not affect the rights, obligations or legal 
situations of the parties that came to existence in the course of the implementa­
tion of the treaty prior to its termination”. As is expressed in the relevant 
comment to the draft, only rights, obligations or the legal situations of states are 
concerned here, without any reference to the established rights of private 
persons.117

The question concerning the case where the actual water utilization of a state 
is inferior to what it is entitled to has to be also raised in connection with the 
solutions given by the Helsinki Rules. This is transitory to the problem of 
assessing future utilization.

4. Acknowledgement of a right to future utilization

As there have been temporary differences in the development of water uses 
and management in various countries, problems have also arisen concerning the 
rights of the state which, as a result of various causes, wished to utilize interna­
tional watercourses only at a later date. Is the other country concerned obliged 
to leave this possibility of water utilization unaffected or must it refrain from 
utilizing a proportional part of international waters? How can opposing in­
terests be measured in such cases, and how can these interests be coordinated?

As for future utilization, Article VII of the Helsinki Rules reads as follows: 
"A basin State may not be denied the present reasonable use of the waters of 
an international drainage basin to reserve for a co-basin State a future use of 
such waters.” Furthermore, the following is laid down in item 1) of Article VIII. 
“An existing reasonable use may continue in operation unless the factors 
justifying its continuance are outweighed by other factors leading to the conclu­
sion that it be modified or terminated so as to accommodate a competing 
incompatible use.” As for the ILA, the complexity of problems affecting future 
uses should, in its view, be settled by means of two rules: the right of utilization 
of one state is recognized, on the one hand, unless another state raises a claim 
to water exploitation; this rule should not mean, on the other hand, the refusal 
of a claim for future utilization; on the contrary, when a claim is raised, the 
previous user will be obliged to limit or terminate utilization. In this respect, the 
comment refers to two solutions; preference had to be given to one of them in 
the course of formulating Article VII. According to the first variant, the share 
ought to be assured even if the waters concerned were not capable of being 
utilized at a given time. This would be a just measure but no guarantee could 
be given for the commencing of future utilization. Since this could not be 
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foreseen, the storage of water would, in fact, be a waste of supplies. In view of 
this, the solution favoured the second approach, not prescribing water storage 
and not impeding actual utilization. Nevertheless, if the state which did not 
make use of water resources or used them only to a small extent “... is ready 
to use the waters or increase an existing use, then the entire question of equitable 
utilization of the waters is opened up for review under Article V and the rights 
and needs of the various States will be considered”.118 This rule is formulated 
in point 1) of Article VIII, mentioned in the foregoing.

The double-edged concept of the ILA can also be found in the works of other 
authors. Thus, Bourne remarked that “... a state can lawfully utilize the water 
of its rivers if it is not being used or is not about to be used, to satisfy the needs 
of co-riparians. To say this, of course, is not to deny that those co-riparians who 
do not now need the water may in the future have valid claims to some of it when 
they do in fact need it”.119 It seems that the author supports the rule based on 
reasonableness which governed the attitude of US courts for it encourages the 
utilization of water that otherwise would be wasted”.120 Lipper argued for the 
concept with the following points: the realization of the relevant plans was not 
guaranteed; modifications thereof could not be excluded, and it would be 
unjustified and incompatible with equitable utilization to store water reserves 
even if the demands of actual users could not be satisfied; finally, prior to the 
realization of future utilization, changes in the volume of utilizable water, the 
needs of the riparian states, the nature of the utilizations, and technology are at 
hand.121 Also, he mentioned that damage to interests connected with future 
utilization cannot be measured and, accordingly, a judicial decision could be 
based upon nothing more than mere presumptions. However, he added, the 
following to the aforementioned remarks: “Development aspirations of the 
co-riparian states, irrelevant in the courthouse, may achieve status and recog­
nition at the bargaining table”,122 and this was understood to mean the urging 
of the conclusion of a conventional settlement. Even when agreeing with the 
reasonableness of conventional settlement, a contradiction is revealed between 
two elements of the said statement: how could the negotiating parties be in a 
position to take conflicts of interests resulting from future utilization into 
consideration, and why would this be impossible for a court, faced with the fact 
that the basis would be a presumption in both cases.

In other views the recognition of the right of future utilization is connected 
with safeguarding the possibilities of utilization securing the said right, i.e., the 
relevant volume of water. Thus, Von Bar who submitted the report that served 
as the basis of the 1911 Madrid resolution of the IDI, denied the possibility of 
completely ignoring future utilization, with reference to the requirement of 
preserving “the utilizable and substantial characteristics of the river”.123 In this 
respect, the Salzburg resolution of 1961 is rather obscure. Reference is made in 
Article III to the consideration of needs without mentioning, however, needs for 
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which there exists no satisfactory utilization. Furthermore, “possibilities of use” 
are mentioned in Article IV. Contrary to this, the necessity of assuring maxi­
mum utilization is laid down in the Preamble, so the said resolution could be 
also interpreted as if there were no intention of preserving a surplus volume of 
water for possible future utilization.124

Klimenko took the stand, very positively, that full protection of future 
utilization is granted under international law. Under his argument, it was hardly 
possible to speak of a distant future in the given case; furthermore, maintaining 
the right of sovereign control over the respective river had an increasing signifi­
cance and, if a state had a right to a reasonable and equitable share, the relevant 
section had to remain under its control, irrespective of technical circumstances 
and the claims of other states.125

When looking to the correctness of one of the views which ought to be 
confirmed by practice, one will find that provisions settling the problem of 
future utilization have been rather rare in relevant international treaties and 
conventions; nevertheless, the existing scarce rules are in fact rather uniform. 
Thus, one of the purposes of integrated development was to comply with the 
existing and future needs of one party (Yugoslavia), in terms of Article 7 of the 
1970 Greek-Yugoslav agreement. Other treaties provide, however, for a tem­
porary cession, of the share due to one of the contracting parties, such as 
Article 9 of the 1944 treaty concluded by the USA, and Mexico, in respect of 
the Rio Grande, or Article VIII of the 1950 American-Canadian treaty, in 
connection with Niagara Falls. As these treaties contain explicit provisions 
concerning the temporary cession of the share of one party in favour of the other 
party, this is equivalent to the tacit recognition of future utilization.

Regional agreements with a codification character render no assistance to the 
formulation of a rule respecting future utilization either. Thus, the draft pro­
posal by the Asian-African Legal Consultative Commission follows the text of 
the Helsinki Rules. The problem of future utilization is of no relevance in the 
Inter-American draft agreement of 1965 to an agreement between the interested 
state, directly or indirectly. This is based upon an arbitral award, provided for 
each project, and consequently it is not of interest whether an existing or a future 
utilization is threatened.

In the arbitral award given in the Lake Lanoux case, the problem concerning 
water drainage projects which would compromise the possibility of future water 
utilization was left open.126

As is clear from the aforementioned, international practice has so far been 
quite poor in allowing the development of a rule of a general nature. Neverthe­
less, the problem of future utilization can be settled on the basis of the fun­
damental principles of international law, and the conclusion that may be drawn 
from these principles is supported by the respective international treaties and 
coventions. Thus recourse has to be made to the principle of respecting ter­

142



ritorial sovereignty, and the rule has to be acknowledged in this respect that its 
restriction cannot be presumed, i.e., it can be based only upon clear evidence, 
nevertheless, this cannot be found in actual state practice. While continuing the 
analysis of future utilization, some other conclusions may also be drawn. In 
particular, the existing absence of equality among states in the field of watei 
utilization has to be taken into consideration. As a consequence of this, an 
existing utilization of waters by a downstream state does not restrict the utiliza­
tion possibilities of an upstream state nor can it be deprived of this, respectively, 
as the former will always be in a position to make actual use ot its right to a 
reasonable and equitable share, unless political considerations are against such 
enforcement. Contrary to this, a downstream state is, practically speaking, not 
in a position to enforce its claim against the upstream state if the latter were 
unwilling to accept it. As a result of this, an effort by the downstream state 
aimed at “regaining its sovereign rights”127 may provoke a serious international 
conflict.

The fundamental considerations dealt with above explain the protests by 
states in cases in which, in their view, their rights would suffer on account of 
planned water utilization by another state. Great Britain proceeded in this way, 
e.g., at the conclusion of the 1959 agreement on the Nile, acting on behalf of her 
colonies in Africa,128 and this approach was expressed when Switzerland used 
to be mentioned as “a colony of water regimes .

The right to future utilization is not only recognized under international law 
but protection is also provided for the possibilities of its realization. According­
ly, Article VII of the Helsinki Rules cannot be regarded as an adequate formula­
tion of customary international law, only as a de lege ferenda proposal, not 
being in conformity with the fundamental principles of international law. In 
fact, the application of the criterion of reasonable and equitable share here led 
to an erroneous result, thus reducing the value of the principle of reasonable and 
equitable share as formulated in the Helsinki Rules.

With respect to the possibilities of interpretation, it is only regrettable that the 
drafts submitted to the ILC130 fail to mention the problem of the protection of 
future utilization, although it may be included in nuce by the declaration of the 
right to a reasonable and equitable share or the statement of the prohibition on 
causing damage.131

5. Flood protection

Catastrophes brought about by floods resulting in human and material losses 
have occurred throughout the history of mankind. Problems of this kind have 
also presented themselves, of course, in respect of international watercourses, 
and so it is right to raise the question of whether or not the scope of relevant 
damage resulting in responsibility under international law includes damage 
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caused by floods. As a matter of fact the regulation of flood protection in 
international law covers a much broader field. It is worth mentioning this point 
briefly in this connection.

According to a UN document, flood protection forms the subject-matter of 
22 international treaties or conventions.132 Provisions from this field are found, 
first and foremost, in treaties concerning frontier waters, and they are aimed at 
the simple maintenance of the existing conditions of water drainage.133 In 
addition, rules in connection with flood protection are also provided, e.g., in the 
treaties or conventions concerning the utilization of hydraulic power134 or the 
division of volumes of water, respectively.135 The problem of flood protection, 
however, has been subjected to rules regulating other issues of water utilization, 
both in frontier water treaties or conventions and in the other agreements 
referred to above. As for international situtations, the ECAFE dealt with 
problems affecting flood protection in particular, mainly from the point of view 
of technical aspects,136 but the matter was also on the agenda of a UN confer­
ence on water regimes137 and a seminar held in Dakar;138 the latter meeting was 
principally concerned with international cooperation.

The legal regulation of flood protection was less interesting for relevant 
authors but, taking the preceding remarks into consideration, this is easily 
understood. With this in mind, the New York resolution of the ILA on flood 
protection, adopted in 1972,139 has particular significance. In the provisions 
contained in eight articles, the resolution appears as an effort to formulate 
customary international law as accepted in this field; additionally, it contains 
some de lege ferenda suggestions as well. The resolution is based on the Helsinki 
Rules;140 thus, an explicit reference is found in Article 8 to Articles XXX— 
XXXVII of the 1966 resolution concerning the settlement of disputes. At the 
same time, there is no mention in the resolution on flood protection of the 
fundamental principle of reasonable and equitable share, and the comments to 
it contain no explanations either.

Point 1) of Article 5 of the resolution reads as follows: “The use of the channel 
of rivers and lakes for the discharge of excess waters shall be free and not subject 
to any limitation provided this is not incompatible with the object of flood 
control.” The following is added to the text in point 3): “No basin State shall 
be prevented from undertaking schemes of drainage, river draining, conserva­
tion of soil against erosion and dredging, or from removal of stones, gravel or 
sand from the beds of its portions of watercourses provided that, in executing 
any of these schemes, it avoids any unreasonable interference with the object of 
flood control, and provided that such schemes are not contrary to any legal 
restrictions which may exist otherwise.”

It is emphasized in the provisions of this resolution mentioned above that the 
state is free to take various measures aimed at flood control, such as the building 
of dams, water drainage, bed regulation, prevention of erosion, bed dredging 
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and ensuring the discharge of water by other means; nevertheless, to some extent 
limitations exist in this respect under international law.

The rules of the ILA resolution referred to above have been confirmed by a 
series of provisions from treaties or conventions concerning water regimes. 
Thus, the freedom to take measures aimed at flood control has been laid down 
in several treaties or conventions.141 This is frequently formulated so that the 
other party is not allowed to prevent the downflow of floods.142 This intention 
is also contained in the prohibition on modifying the water level, mainly laid 
down in respect of international lakes.143 The limits on the state s freedom of 
action are set forth in the precited provisions of the ILA resolution, and it is 
stated that “it must not be incompatible with the purpose of flood control” or 
“it must not prevent the purpose of flood control in an unreasonable way”. The 
essential point in this context is that the state is not allowed to proceed in the 
area of flood control without limit; a more precise formulation can hardly be 
imagined as a general rule, even if it had a very soft character.

The formulation of Article 7, dealing with the responsibility of states under 
international law, is connected with the provisions of the resolution commented 
on above. It reads as follows: “A basin State is not liable to pay compensation 
for damage caused to another basin State by floods originating in that basin 
State unless it has acted contrary to what could be reasonable expected under 
the circumstances, and unless the damage caused is substantial.”

The exceptional character of responsibility for damage originating from 
floods is correctly reflected in the rule referred to above, as it has to be taken into 
consideration that floods are caused by natural phenomena. Accordingly, re­
sponsibility under international law is only relevant if the behaviour of the 
respective state contributed to the appearance or growth of floods and, in 
accordance with international practice, even in these cases only if the actual 
damage was of a substantial nature.

Nevertheless, the rule as worded in Article 7 cannot be considered as satisfac­
tory in all aspects. Apart from what was said above in connection with “sub­
stantial damage”, it is apparent from the text that the state is only responsible 
in the case of fault. This interpretation is unequivocally supported with the 
reference to Oppenheim in the comment.144 Besides, the starting point is that, 
essentially, in this case it may concern the responsibility of the state for an 
individual under international law. Thus, the state grants a concession to a 
private corporation that is building a structure which is not in line with the 
purpose of flood control or, when the concession was granted, the possible 
harmful effects of the structure in question were not taken into due consideration 
or, following the completion of the construction work, the respective structure was 
not inspected with the required care. The fundamental case, however, is, the 
activity of state organs in respect of flood control, i.e., behaviour resulting in. or 
increasing, damage from a flood, which is imputable to state organs.
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The rule formulated in Article 7 unequivocally covers damages affecting 
investment stocks in inundated territories, objects registered in land inventories, 
and agricultural products. Nevertheless, the damage resulting from floods can­
not be limited to particular types of destruction by water, as river regulation, 
dam building for flood control, terrain arrangement, the building of retention 
dams and barrages, deforestation, etc., influence the so-called standard water 
level in the case of a flood which is decisive for the degree of prevention. Flood 
levels have been continuously increasing since the mid-19th century;145 as a 
result of this, downstream states are constantly faced with growing prevention 
costs. Although differing views on this subject are not known, one may con­
clude, however, bearing in mind the rules of international law, that the relevant 
states may only be obliged to tolerate the additional costs mentioned above to 
a given limit.

The bursting of a dam forms another problem, but the ILA resolution in 
question contains no rules for such a case. First of all, here we are concerned 
with the collapse of a barrage, as was the case in France (Frejus) and Italy 
(Vailont), but there has been no example of fluvial inundations or intrusions on 
the territory of another state. According to some views, this would necessarily 
involve the responsibility of the state concerned under international law.146 The 
bursting of a dam serving flood control purposes constitutes a more complicated 
case. This may occur from natural causes and, additionally, if a dam is breached 
by state authority in order to save its territory from the danger of a flood. 
Nevertheless, the correctness of such action may be questioned as the recog­
nition of an emergency from the international law aspect is disputed, on the one 
hand, and furthermore, the state can be suspected of having defaulted in having 
failed to take reasonable flood protection measures in due time.

The ILA resolution, mentioned above, also contains recommendations in 
Article 5, stipulating that the relevant states should maintain their sections of 
watercourses, including flood control constructions in good order, and should 
ensure the prompt execution of repairs or other emergency measures (items 2 
and 4) of the said Article. Problems of this kind used to be regulated by 
international treaties or conventions dealing with flood control147 and, as a 
matter of fact, the non-observance of conventional obligations involves respon­
sibility under international law, as laid down in the 1961 USA-Canadian treaty 
on the river Columbia (Article XVIII, item 1). The starting point for the ILA 
was that the conventional obligations in question could not be generalized as an 
obligation aimed at an action could only be formulated in the form of a 
recommendation.148

The obligation of states to cooperate in measures of flood control is in the 
forefront in the ILA resolution (Article 2), and the fields of cooperation are also 
enumerated in Articles 3 and 4, although not in full. Nevertheless, measures to 
be taken within the framework of this cooperation should only be effected on 
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the basis of inter-governmental agreements, i.e., it was left to the basin states to 
determine the ways and means of cooperation.149

It remains questionable, however, whether or not the obligation of coopera­
tion includes only the exchange of information joint research projects, the 
establishment of common works or structures, and the duty of notification, and 
whether the obligation of negotiation ought not to be mentioned as well. 
Additionally, it can be disputed whether all obligations as stipulated have only 
a de iure condendo character. The doubts raised by the resolution on flood 
control resulted, in fact, from the ILA’s failure to integrate the principle of 
reasonable and equitable share into the text. Apart from other points, this 
omission is unacceptable as flood control is connected to other aspects of water 
utilization.

The 1972 resolution contains no provisions concerning some problems closely 
related to flood control, e.g., the provisional or final fluvial inundation or 
intrusion of part of the territory of another state as a result of the building of 
water regime installations or equipment. Situations of this kind used to be 
regulated by the interested states by means of an international treaty or agree­
ment which, usually, also contained provisions on compensation for damage.150 
In view of actual international practice, it can be stated that a fluvial inundation 
without the consent of the affected state is to be regarded as a breach of 
international law.

In spite of the iunctim between floods and damage which cannot be doubted, 
cooperation has always been placed in the foreground in the development of 
international law. This was already reflected in principle No. 9 of the document 
elaborated within the framework of UNEP151 and the work of the ILC was also 
guided by it, within the context of water damage cases. Thus, Evensen’s second 
draft reads as follows:

“1) States of the watercourse shall cooperate in accordance with the pro­
visions of this Convention with a view to prevention and mitigation of water- 
related hazardous conditions and occurrences as the special circumstances 
warrant. Such cooperation should, inter alia, entail the establishment of joint 
measures and regimes, including structural or non-structural measures, and the 
effective monitoring in the international watercourse concerned, of conditions 
susceptible to bringing about hazardous conditions and occurrences such as 
floods, ice accumulation and other obstructions, sedimentation, avulsion, ero­
sion, deficient drainage, drought, and salt water intrusion.

2) States of the watercourse shall establish an effective and timely exchange of 
information and data and early warning systems that would contribute to the preven­
tion or mitigation of emergencies with respect to water-related hazardous conditions 
and occurrences relating to an international watercourse.” (Article 26).152

Taking into consideration that it would be premature to analyze the text cited 
above, we will limit our opinions to some remarks:
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— Useful and desirable as it is to draw attention to the aspect of cooperation, 
the problems related to damage resulting from floods and other sorts of water- 
related damage must not be neglected either;

— Taking into consideration the development of international law, would it 
not be useful to broaden the scope of cooperation, and to formulate an obliga­
tion to provide assistance?

— Is it compatible that the elements of cooperation are formulated in a 
conditional sense, on the one hand, and the stipulations concerned at the same 
time, form part of an international treaty or convention, on the other?
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CHAPTER VII

The principle of reasonable 
and equitable share

1. The formation of this concept

The principle of sharing water deliveries or utilizations appeared in some 
treaties as early as the last century,1 dealing with the utilization regime of 
international watercourses. The practice of the supreme courts of various fed­
erations, however, went beyond this. In a lawsuit between the cantons of 
Argovie'and Zurich, in 1878, the Swiss Federal Court declared only that the 
canton of Argovie had no property right over the waters concerned as this right 
contained only a reasonable share of its driving power, and this was not limited 
by Zurich’s cantonal law; on the contrary, the latter had equitable provisions for 
riparian proprietors.2

In the Kansas v. Colorado case, concerning the River Arkansas, the Supreme 
Court of the United States also made, beyond declaring the existence of the 
principle of reasonable and equitable share, substantial statements in 1907. 
In the Court’s view, the rights of the two States in question had to be taken 
into consideration “on the basis of the equality of rights so as to assure, as 
far as possible, the advantages of irrigation for Colorado, without depriving, 
at the same time, Kansas of the similar advantages of a waterway”. Apply­
ing this concept in subsequent cases,4 the Court also proved the elasticity 
thereof.

Starting from the principle of the prohibition on causing damage, the German 
Supreme Court pronounced the following statement of principle in the Do- 
nauversinkung case (1927) in which Wurttemberg and Baden, two member states 
of the Weimar Republic, appeared against each other: “The application of this 
principle is governed by the circumstances of each particular case. Accordingly, 
the interests of the States concerned are to be pondered equally, i.e., it is not only 
the absolute prejudice caused to a neighbouring State that has to be considered 
but the relations of importance between the advantage obtained by one of the 
States and the prejudice from which the other suffered as well.”5

155



The explicit declaration of the principle of reasonable and equitable share has 
been, in fact, a rather rare occurrence in international treaties constituting the 
great majority of international law-making effecting the utilization regime of 
international watercourses. Nevertheless, there are treaties in which the parties 
have made reference to some guiding principles and purposes, such as determin­
ing the rights to utilize on the basis of equitable apportionment,6 the reasonable­
ness,7 efficiency,8 or optimum nature9 of utilization, or the mutual consideration 
of interests.10

Although the relationship between the said ideas has had an ambiguous 
character, they offer sound evidence, however, of general considerations that 
used to govern the formulation of the provisions of the treaties concerned.

Nevertheless, a disinclination to declare general principles can be observed in 
the majority of international treaties or conventions concerning the utilization 
regimes of international watercourses which could be considered prejudicial, 
supposedly in conformity with the subject-matter of the treaties or conventions 
in question, i.e., the settlement of an actual water regime problem in particular. 
In spite of this, it can be presumed that the various treaties or conventions 
concerned succeeded in delimitating de facto the rights of water utilization, 
taking into consideration the actual circumstances and interests, enforcing the 
requirements of technical and economic reasonableness and shaping appropriate 
compromises; to sum up, all this meant the recognition of the equitable share of 
the parties, as has been duly documentated by the thorough scholarly analysis of 
some treaties or conventions on water regimes of major importance.11

Several substantial elements of the concept of a reasonable and equitable 
share have been applied by international courts, such as the community of 
interests of riparian States,12 equity as a general principle of law,13 and the 
coordination of interests.14 Nevertheless, on the other hand, they failed to 
declare that it was pronounced obiter dicta in respect of the prohibition on 
causing damage. As will be demonstrated below, this legal vacuum has been 
filled by the recent practice of the International Court of Justice which followed 
the emergence of the concept of a reasonable and equitable share.

The importance of the concept of a reasonable and equitable share increased 
and, more so, became decisive, as a result of two interdependent elements; first, 
international organizations became anxious to cooperate in connection with 
international watercourses; and, second, the most important conceptual ele­
ments were unfolded through the work of scholarly associations and institu­
tions.

As a consequence of the activity of international organizations it became 
increasingly evident that specific requirements such as the equitable share of the 
utilizations or the results thereof15 or the reasonable nature of utilization,16 had 
to be enforced in international cooperation in the field of non-navigational uses 
of international watercourses.
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As for the international scholarly point of view, the ILA’s approach from the 
very beginning17 was that the right to a reasonable and equitable share, or a 
reasonable and equitable share proper, constituted a key point18 in the law of 
non-navigational uses of international watercourses.

Accordingly, the development of this branch of international law led to the 
point that the concept of reasonable and equitable share, already latent in 
international practice, was acknowledged explicitly so that it could be considered 
as generally recognized.19 In the conforming view of the most reputable interna­
tional scholarly associations,20 and several individual authors,21 international 
practice has certainly adopted the principle of a reasonable and equitable share. 
It is questionable, however, whether or not substantial differences in interpreta­
tion are concealed underneath this surface of consent in connection with the said 
concept.

The lack of uniformity in the terminology is already very revealing. So, one 
is right in supposing that the appearance of adjectives and correlations of words 
such as equitable utilization or equitable apportionment, equitable participa­
tion, optimum utilization, beneficial or reasonable use, etc., do not result from 
fortuitous occurrences and do not represent more examples of epithetum ornans. 
Furthermore, investigating the relationship between the equitability and reason­
ableness of utilization also seems to be permissible.

The differences in the interpretation of the principle of equitable and reasonable 
share result, first and foremost, from the very roots of the actual terms, but their 
necessarily varied meanings in their distinct connections substantially justify these 
differences.

As was demonstrated above, the first phase of development of the utilization 
regimes of international watercourses was characterized by limited utilization 
and a low frequency of transfrontier effects. A negative rule, i.e., the prohibition 
on transgressing specific limits in the course of utilization, meaning a prohibi­
tion on causing damage to another state, was sufficient in situations such as 
these. With the growing obsolescence of these characteristics, resulting from the 
dynamic development of water uses and management, the actual adjustment 
and accommodation of the utilization rights of the individual states between 
each other became a central problem.22

The solution was seemingly found in the concept of a reasonable and equit­
able share which, contrary to the prohibition on causing damage, contained 
obligations of a positive nature;23 even more, it was found to be almost identical 
with general international law limiting territorial sovereignty.24 This line of 
thought is reflected in McCaffrey’s Second Report, juxtapositioning equitable 
utilization and limited sovereignty;25 it even became identified with the maxim 
sic utere tuo.26 It is not only the rapprochement of the conceptual elements of 
general international law that is demonstrated in Klimenko’s statements, but 
also their amalgamation: “the prohibition of the utilization of a watercourse 
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causing damage in the territory of another state supposes, in fact, that each state 
would make use of water utilization only to the equitable share due to it. 
Adversely, the volume of water, representing an equitable share due to one of 
the states concerned, was understood to mean that utilization of this kind did 
not cause damage to the equitable share of the other interested state. The 
relationship of these principles to each other corresponded, to some extent, to 
the mutual relations of sovereignty and equality, i.e. fundamental principles of 
international law, serving as starting points for all principles”.27

Nevertheless, there are some points contradicting the amalgamation of all 
principles of general international law into the principle of an equitable and 
reasonable share. The transfrontier effects brought about by non-navigational 
uses of international watercourses generate, indeed, problems28 too complicated 
(even for general international law) to permit a solution by a single rule.29 
Besides, it has been evidenced by international practice that the prohibition on 
causing damage and other principles continue to be incorporated into interna­
tional treaties and conventions, thus motivating the official statements of gov­
ernments and making it possible that the respective states also in this respect 
prefer to maintain the duplicity of the principles of international law,30 with all 
the resulting consequences.31 Finally, the question whether or not the rules of 
general international law can be applied to the principle of reasonable and 
equitable share will be decided depending upon whether the actual coordination 
of the different utilization rights of the riparian states may be carried out on this 
basis. This is, however, a conditio sine qua non, and we must now continue to 
discuss this problem.

There was of course another starting point which equally led to the concept of 
reasonable and equitable share. This meant, in particular, emphasis on the 
hydrological unification of international watercourses and the resulting unifica­
tion of interests of the riparian states, on the one hand, and the enforcement of 
the requirement of reasonableness and the optimum degree of utilization, on the 
other. As these matters have been dealt with in point 4), it need only be 
emphasized that the joint interests in the utilization of international water­
courses, whose existence is beyond doubt, can hardly be separated from the 
comprehensive system of international relations of the riparian states, which has 
a decisive influence on the former.

Several references were made in the foregoing to the fact that the term 
“reasonable and equitable share’’ has at least three meanings:

a) First, in its most generalized form it is understood that the elements of an 
international watercourse system, having a physical relationship with each 
other, are under the sovereignty of the various riparian states. The concept 
should express the controversy existing between “territorial sovereignty” and 
“international character”, resulting from transfrontier effects. This was for­
mulated in Evensen’s Second Report, reading as follows: “A watercourse State 
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is, within its territory, entitled to a reasonable and equitable share of the use of 
the waters of an international watercourse.” (Article 6, point I).3" This wording, 
which may be regarded as a surrogate of the term “shared natural resources ,3 
which provoked a lively dispute, should presumably express the equal sovereign­
ty of the riparian states over an international watercourse. If so, it would be 
desirable, however, to replace it by a simple declaration instead of the compara­
tively ambiguous term “reasonable and equitable share”.

b) Reasonable and equitable share means a method aimed at determining the 
utilization rights of riparian states, containing in particular the ways and means 
of settling conflicts of interest according to the pre-requirements of equitability 
and reasonableness, on the one hand, and the procedure to be applied to achieve 
this end, on the other.34 Nevertheless, the latter may also be coupled with the 
principle of cooperation.

c) Finally, the term means the result of the coordination of uses, achieved by 
the application of the reasonable and equitable share method and, in addition, 
other points such as the means and established forms that lead to an appropriate 
result, and, finally, the character of the obligations concerning behaviour.

The double meaning of reasonable and equitable share, outlined above, 
appears explicitly in the award pronounced by the ICJ concerning the continen­
tal shelf dividing Tunisia and Libya. In terms of the said award, “the delimita­
tion has to be effected in conformity with the principles of equitableness, taking 
into consideration all relevant circumstances...” and further: “The application 
of equitable principles has to lead to an equitable result... It is the result that 
is important, i.e. the principles are subject to the objective to be attained.

As for the following, we shall try to present a thorough analysis of the two 
given aspects of the principle of reasonable and equitable share.

2. Reasonable and equitable share as a method 
of coordinating utilization rights

a) Efforts to formulate the principle of a reasonable 
and equitable share

In terms of the Salzburg resolution of the IDI, “If the Sates are in disagree­
ment over the scope of their rights of utilization, settlement will take place on 
the basis of equity, taking particular account of their respective needs, as well 
as of other pertinent circumstances.” (Article 3)36 This quoted text is a clear 
reference to the point that when uses are coordinated, not only is equity decisive, 
other criteria are as well. Besides, the determination of the nature of equity is 
left open. Several authors have been of the opinion37 that international prob­
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lems raised by the uses of international watercourses are to be settled on the 
basis of equity instead of considerations under international law.

International law and equity became separated from each other in the tradi­
tional concept,38 although infra legem equity, i.e., that which is within the 
application of the law, was inherent in international law, contrary to two other 
variations of the term: praeter legem equity, filling up a legal gap, and contra 
legem equity, i.e., that which is opposite to a legal norm.39 With the recent 
developments in international law, principally manifested in the awards pro­
nounced by the ICJ over the last twenty years, equity has received a new 
function, and its principles have become rules of delimitation.40 During the first 
phase of the application of equity, qualified to represent an “actual legal norm”, 
it was decisive, indeed, only in cases of delimitation, which meant applicability 
in spatial delimitations. Nevertheless, it may be noted that the ICJ gradually 
distanced itself from this approach, and the term became a more important 
element of substantial sectors of international law.41 On the other hand, ele­
ments of sovereignty were to be found also in the distribution of resources.

The rules of customary international law prescribing the application of the 
principles of equity4'2 are to be applied also to the delimitation of rights relating 
to the utilization of international watercourses, even if they are not free from 
ambiguity.43 This argument has also been supported by international treaties, 
which stipulate that disputes connected with interpretation and application 
should be settled by international judicial decisions. In fact, it is reasonable to 
suppose that the signatories had in mind disputes which could not be settled 
through judicial channels, and the ICJ or any arbitral tribunal ought to be 
entrusted with the rights of decision ex aequo et bono.44

As mentioned above, the Salzburg formula of coordinating utilization rights 
has been rather uncertain; nevertheless, the initiation aimed at determining the 
objective criteria of a reasonable and equitable share as a method has to be to 
its credit. The Helsinki Rules here played a decisive role. Article V of the Rules 
reads as follows:

“(1) What is a reasonable and equitable share within the meaning of Article 
IV is to be determined in the light of all relevant factors in each particular case.

(2) Relevant factors which are to be considered, include, but are not limited 
to:

a) the geography of the basin, including in particular the extent of the 
drainage area in the territory of each basin State;

b) the hydrology of the basin, including in particular the contribution of 
water by each basin State;

c) the climate affecting the basin;
d) the part utilization of the waters of the basin, including in particular 

existing utilization;
e) the economic and social need of each basin State;
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f) the population dependent on the waters of the basin in each basin State;
g) the comparative costs of alternative means of satisfying the economic and 

social need of each basin State;
h) the availability of other resources;
i) the avoidance of unnecessary waste in utilization of waters of the basin;
j) the practicability of compensation to one or more of the co-basin States as 

a means of adjusting conflicts among uses; and
k) the degree to which the needs of a basin State may be satisfied, without 

causing substantial injury to a co-basin State.
(3) The weight to be given to each factor is to be determined by its importance 

in comparison with that of other relevant factors. In determining what is a 
reasonable and equitable share, all relevant factors are to be considered together 
and a conclusion reached on the basis of the whole.”45

In comparing the Salzburg Resolution and the Helsinki Rules, a substantial 
difference, apart from the enumeration of other factors to be taken into con­
sideration, is that equity constitutes the basis for settlement in the former case, 
while it is one of the attributes of a “share” in the latter,46 which is also 
connected to reasonableness.

As regards the list of factors to be taken into consideration, it seems to be 
evident that it is difficult to measure some of them. For example, needs are 
essentially unlimited47 and, as a result of varying priorities originating from the 
political, economic, social, and cultural heritage of the individual countries, an 
objective assessment of the relevant costs and advantages is not in general 
practicable.48 As was demonstrated in the preceding chapter, international 
practice concerning water regimes has been reluctant to refer to extreme solu­
tions such as cancelling or restricting existing uses. Besides, political considera­
tions should also be excluded, i.e., only the factors connected with water 
utilization should be considered as relevant. Accordingly, all matters beyond the 
interests of water uses and management should not be taken into account. As 
Drager put it, the starting point should be the dependence of utilization on the 
respective water basin.49

The restriction of relevant factors of this kind may be found in some agreements 
in which some provisions were, essentially, motivated by the parties. Thus, the 
distribution of produced hydraulic power was included in the Italian-Swiss agree­
ment of 1949, regulating the utilization of hydraulic power on the Reno di Lei, 
taking into consideration the waters and usable falls in the relevant areas.50 There 
is some doubt, however, whether political influence could be eliminated if the 
coordination of important utilization rights was at stake. The criticism affecting the 
relevant factors mentioned in Article V, seen as favouring more developed countries 
at the expense of smaller and less wealthy countries, is a characteristic expression of 
this view.51 Technical aspects may enforce themselves, presumably, if they are not 
confronted by the political efforts of the interested states.
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In spite of the stated reservations, the effect of the Helsinki Rules as a model 
element cannot be underestimated. Even Evensen in his Second Report51 
deemed it necessary to give a non-comprehensive enumeration of the relevant 
factors: “In determining whether the use by a watercourse State of the waters 
of an international watercourse is exercised in a reasonable and equitable 
manner..In spite of this relationship, which is beyond doubt, there are also 
substantial differences between the wording of Article V of the Helsinki Rules 
and Article 8, point 1) of the Draft. In a way which seems worthy of support, 
some factors are accentuated in the latter, such as the proportion of the delivery 
of an international watercourse appearing in the territory of the distinct riparian 
states (c), or the problem of costs and profits (g). On the other hand, some other 
criteria relating to the proportion of needs and interests, or a comparison of the 
importance of various uses seem partly to have a slightly tautological character 
or they mean more the purpose to be attained than the basis of its solution; 
besides, cooperation may be considered as a fundamental condition. Beyond 
these remarks, reference may also be made to the point that the factors in 
question or the major part thereof have at least been connected to a so-called 
material legal source. This means the interests and circumstances to which state 
volition leading to international law-making is subjected, and the sociological 
background behind the determination of the given state accepting the international 
legal norm in question.

In spite of the reservation mentioned in the foregoing, it seems that a require­
ment of international law calls for taking individual factors into consideration.

b) Conceptual elements of a reasonable 
and equitable share

(aa) Consideration of interests

Equity implies, first and foremost, the requirements of mutual consideration 
and coordination of interests.53 This is one of the most important elements of 
the award made in the Lake Lanoux case. The starting point for the arbitral 
board was that the protection of the parties’ interests had been prescribed by 
customary international law.

The respective interests proper may be of two different kinds. First, there are 
interests conforming to the law, and they are therefore enforceable and recog­
nized so that their observance may be demanded.54 As to interests without this 
qualification, the arbitral board decided the following: “Le Tribunal est d avis 
que 1’Etat d’amont a, d’apres les regies de bonne foi, 1’obligation de prendre en 
consideration les differents interets en presence, de chercher a leur donner toutes 
les satisfactions compatibles avec la poursuite de ses propres interets et monter
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qu’il a, a ce sujet, un souci reel de concilier les interets de 1’autre riverain avec 
les siens propres.”55 The difference between interest and law also manifests itself 
when ‘TEtat d’amont a, en vertu de la procedure, un droit d’initiative, il n’est 
pas oblige d’associer a 1’elaboration de ses projet 1’Etat d’aval. Si, au cours des 
entretiens, 1’Etat d’aval lui soumet des projets, 1’Etat amont doit les examiner, 
mais il a le droit de preferer la solution retenue par son projet, s’il prend en 
consideration d’une maniere raisonnable, les interets de 1’Etat d’aval... De son 
cote, 1’Espagne ne peut invoquer un droit a obtenir un amenagement du lac 
Lanoux base sur les besoins de 1’agriculture espagnole. En effet, si la France 
renoncait a tous les travaux envisages sur son territoire, 1’Espagne ne pourrait 
exiger que d’autres travaux conformes a ses voeux soient realises. Elle peut done 
simplement faire valoir ses interets pour obtenir, dans le cadre, du projet retenu 
par la France, des modalites permettant raisonnablement de les sauvegarder”.56

(bb) Method of approach

The Helsinki Rules contain hints on the method of considering interests, 
denominated as a factor analysis approach.57 According to the nature of the 
matter, this “relies on an inductive process of determination”.58 For the meth­
ods of approach, an interesting model is illustrated in the commentary, reading 
as follows: “... the factor analysis approach seeks primarily to determine 
whether (i) the various uses are compatible, (ii) the uses are essential to human 
life, (iii) the uses are socially and economically valuable, (iv) other resources are 
available, (v) the uses are ‘existing’ within the meaning of Article VIII, (vi) it is 
feasible to modify competing uses in order to accommodate all to some degree, 
(vii) financial contributions by one or more of the interested basin States for the 
construction of works could result in the accommodation of competing uses, 
(viii) the burden could be adjusted by payment of compensation to one or more 
of the co-basin States, and (ix) overall efficiency of water utilization could be 
improved in order to increase the amount of available water”.59

This method, as seems beyond doubt, is a consequence of the concept of 
equity, incorporating individualization as one of its major constituent ele­
ment,60 and this latter includes the consideration of all circumstances of a given 
case.61 In addition, it is in conformity with the very nature of international 
law.62

(cc) Reasonableness of utilization

According to the Helsinki Rules, a share not only has to be equitable but also 
reasonable at the same time. The point is now whether or not it is possible or 
necessary to use the two adjectives parallel to each other; in other words, here 
we are concerned with the relationship between equity and reasonableness.
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In the practice of the ICJ the two adjectives have been used alternatively, but 
it has been declared that equity means the reasonable application of the law,63 
guiding the exploration of the relevant means and guaranteeing the efficiency of 
the result, equitable being the approach closest to the reasonable result.64 The 
concepts of equity and reasonableness were also identified in the Lake Lanoux 
case.65 Nevertheless, it cannot be stated that the simultaneous use of the two 
technical terms could be regarded as anything more than usual verbosity. In 
fact, the terms equity and reasonableness are not completely coherent; their 
relationship can be visualized by two non-concentric circles intersecting each 
other, so that their combination may open up new perspectives.

Reasonableness has specific consequences. Thus, it has been generally accept­
ed that the purpose of a reasonable and equitable share is to ensure the highest 
attainable advantages with the smallest possible harm.66 Besides, reasonable­
ness can be regarded as equal to a solution corresponding to common sense, 
avoiding unnecessary waste. According to Lipper, “This does not mean that the 
use must be the most beneficial to which the water could be put, or that the 
method of utilization is maximally efficient in minimizing waste of the water”.67 
Legal cases arising among member states are used to support the result, which 
is also attainable by deduction, here expressed as follows:

“1) A right to equitable utilization will be recognized only insofar as it relates 
to a beneficial use of waters.

2) While the use must bestow a benefit upon the user, the benefit need not be 
commensurate with the optimum possible utilization of the waters, provided, 
however, that no user may be wilfully wasteful, or inefficient when it has the 
means to reduce inefficiency.”68

In spite of the lawful reservation mentioned in the foregoing, the fact that the 
requirement of reasonableness is here placed in the foreground presumably 
means some pressure aimed at the almost permanent change or modernization 
of the existing utilization system,69 with a potential additional burden on the 
utilization regimes of international watercourses. Besides, it offers a basis for the 
concept of integrated utilization.

c) Integrated utilization
Lipper put this point as follows: “Even as states continue to quarrel over their 

rights in international rivers on the basis of limited sovereignty, some authorities 
have already carried their thinking a step further, and are concerning themselves 
with what has been termed the ‘community’ approach to international wa­
ters.”70 This is considered as a counterpart of the principle of equitable utiliza­
tion which .. may not permit the most beneficial development of the basin. 
Moreover, parallel independent development of a river by each riparian is likely 
to prove economically wasteful”.71
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The principle of a reasonable and equitable share has been interpreted by 
Utton so that a hydrographic unit is here divided, resulting in individual uses; 
accordingly, each state concerned utilizes its waters irrespective of the other 
states, and these latter are not allowed to interfere with water utilization in an 
unreasonable way.72

Other authors, however, have been of the view that a reasonable and equit­
able share means the application of Hartig’s coherence theory,73 comprising 
the requirement of reasonable water utilization. These viewpoints concluded 
that the Helsinki Rules recognized so-called integrated utilization.74

The concept of integrated utilization showed a gradual development. 
Previously, the so-called theory of water community was favoured by some 
authors, claiming the common sovereignty or condominium of the riparian 
states over a given watercourse.75 Thus Sauser-Hall wrote as follows: “... 
each riparian state is entitled to a distinct part of hydraulic power ... without 
taking into consideration whether the border is formed by the downstream 
watercourse or the centre line of the river actually or preferring the principle of 
territorial rule, favouring the major volume of water of the highest fall of the 
bed”.76 According to the author’s conclusion, there is a “common right of 
exploitation”,77 i.e., “common sovereignty over rivers constituting a bound­
ary”.78

The term “common river” may be found in some treaties.79 Nevertheless, the 
use of this expression, according to Winiarski, never actually meant a commun­
ity in a legal sense;80 furthermore, as is clear from the papers of the Barcelona 
conference, joint possession was excluded by states.81

There is, therefore, no actual evidence for a condominium expressing com­
mon sovereignty over waters, and it can, only be regarded as a historical 
antecedent. In fact, the technical and economic conditions of water uses and 
management on a water basin level were still non-existent when the said theory 
was formulated.82 Besides, it has to be also kept in mind that, according to the 
concept of integrated utilization, uniform water uses and management on a 
water basin level ought to be attained by other means of international law.

When the elaboration of a new solution was intended, it had to be taken into 
consideration that the sovereignty of the relevant states over the areas securing 
water supply for their territory could not be disputed. The term “reasonable 
exploitation” was laid down in Article 2 of the Geneva convention of 1923, and 
a reply to this was provided by Article 5 of the said convention, stipulating that, 
when making a choice between the technical solutions of agreements to be 
concluded on the basis of the convention in question, “political boundaries 
ought to be discarded”. Nevertheless, the Geneva convention was not recog­
nized by the respective states as was pointed out earlier.

Basing his views on the coherence of waters, Hartig, an Austrian scholar of 
international law, stated that the basin of a river constituted a specific unit (res) 
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that could not be changed by political boundaries. In view of this, a river basin 
was considered the common property of the respective riparian states.83 Never­
theless, the author did not reach a conclusion favouring the existence of a 
uniform water regime; on the contrary, what he said was nothing but a state­
ment that common agreement was necessary. Furthermore, this opinion was 
limited as he accepted the possibility of unilateral utilization, on the one hand, 
and he also recognized cases in which the other state was not authorized to 
refuse consent, on the other.84

The concept of integrated utilization appeared in ECOSOC resolutions and 
the reports of committees set up by it.85 Later on it was adopted on a larger 
scale, presumably as a result of the stimulation of international organizations.

Although not having used the term integrated utilization, this had to be the 
starting point for Wolfrom, essentially, when he stated that “the coordination 
of rights and obligations with a maximum profit was only possible by means of 
a common utilization” and, as he continued, “this postulate was ensured among 
the interested states by cooperation based upon the actual unity of exploita­
tion”.86

Colliard made explicit reference to the concept by saying that “the concept 
of an integrated basin was derived from the economic demand of the most 
intensive exploitation of the resources of the basin concerned”. Furthermore, he 
stated that the concept of an integrated basin gained positive ground in interna­
tional law, understood “to mean nothing else but the combination of two, 
already well-known terms, i.e., the river basin and the optimum utilization”.87 
He also made reference to the circumstance that “the concept of an integrated 
basin appeared first in science and found its development within this context; it 
was duly taken into consideration in judicial practice, and a favourable adop­
tion in recent contractual practice may be confirmed as well”.88

The term integrated utilization also appeared in ILA resolutions. Thus, a 
resolution adopted in Dubrovnik in 1956 read as follows: “So far as possible, 
riparian States should join with each other to make full utilization of the waters 
of a river both from the viewpoint of the river basin as an integrated whole, and 
from the viewpoint of the widest variety of uses of the water, so as to assure the 
greatest benefit to all.” (Article VIII).89 The formula reading “the river basin as 
an integrated whole” was also adopted by the New York resolution90 (point 1), 
and the following point formulated the reasonable and equitable share principle, 
so that the 1958 resolution could be interpreted as juxtapositioning integrated 
utilization and reasonable and equitable share with each other. The Salzburg 
Resolution of the IDI, adopted in 1961, differed from the ILA resolutions as a 
hint at optimum utilization in the Preamble of the former paper was the only 
link to integrated utilization contained in it.

As for treaties, conventions or agreements concluded after World War II, 
they frequently provided for the regulation of integrated utilization. Some 
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examples should be mentioned here. Thus, as it was only in the Preamble that 
reference was made to the necessity of integrated utilization in the 1959 agree­
ment on the Nile and the 1960 Indus treaty, the 1961 Columbia agreement 
contained actual provisions of this sort.91 Formulations of this kind were found 
in other documents as well, e.g., the Italian-Swiss agreement from 1949 and the 
convention from 1957, respectively, the 1963 French-Swiss agreement, the 1970 
Greek-Yugoslav agreement, and the exchange of notes between Guatemala and 
Mexico in 1961. The concept seems to be a clear tendency in international 
legislation concerning the utilization regime of international watercourses, in 
Africa in particular. This is evident from the following documents:

— Convention portant la creation de 1’organisation pour la mise en valeur du 
fleuve Senegal (1972),

— Accord portant de 1’organisation pour 1’amenagement et le developpe- 
ment du bassin de la riviere Kagera (1977),

— Convention relating to the creation of the Gambia River Basin Develop­
ment Organisation (1978),

— Convention creating the Niger Basin Authority (1980).
While analysing the treaties, conventions, and agreements of this kind, Lipper 

made a distinction between documents on a separate development project, 
allowing the use of territory of another state for purposes ranging from the 
functioning of missions to collecting information on the water basin area 
concerned to the building of installations needed for full utilization, on the one 
hand, and, on the other, documents providing for joint utilization, i.e., project­
ing, planning, building, management, the division of costs and maintenance 
obligations, irrespective of state frontiers.92 According to Wolfrom, the trea­
ties, conventions, and agreements in question either formulate joint research 
and projects or provide for the setting up and exploitation of installations 
relating to water regimes.

Although integrated utilization is still a rather unclear concept, some elements 
have already achieved general recognition, such as the following:

— the purpose of integrated utilization is “to ensure the maximum possible 
benefit from the topography and water resources of a given basin’’;94

— a joint and uniform project on a basin level clearly equals integration, as 
the point here is to reduce to a common denominator the distinct branches of 
water utilization and the water uses of individual states;95

— integration may mean both uniform and multi-purpose utilization;96
— the idea of common administration usually arises. According to the for­

mulation by Teclaff, a water basin forms an administrative unit; nevertheless, 
he added, “as regards politically divided basins, these have no organs with 
authoritative powers”.97

It is evident from the above that integrated utilization may function in 
different degrees. Similarly, it is beyond dispute that integration has always been 
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realized by means of international treaties, conventions or agreements.98 In fact, 
the use of the territory of other states is an inherent element of the term; detailed 
and complicated rules and institutionalized organizational systems are required 
to allow the functioning of integrated utilization, and international treaties or 
other documents are indispensable in this respect as, on account of its nature 
and formation process, customary international law has been inappropriate to 
meet the relevant requirements. Accordingly, the report of an experts’ commit­
tee set up by ECOSOC was right when emphasizing the insufficiency of the rules 
of international law;99 similarly, Colliard pointed out that “the international 
law of rivers failed to adapt itself to the needs of the 20th century”.100

When assessing the concept of integrated utilization, some facts cannot be 
discarded. Thus, integrated utilization is not applicable if states of different 
levels of economic development are concerned; also, it is impracticable for huge 
water basins which cover the territories of several states. Indeed, the primary 
field of integrated utilization is the exploitation of hydraulic power which, 
according to the very nature of the term, is of a multi-purpose character.

Hence, the report prepared for the CNR was correct in stating that the 
integrated concept of administration and exploitation was useful and, conse­
quently, was only relevant, in limited cases, “first of all in relation to the degree 
and the character of the economic and social development of the region con­
cerned”.101

Returning to the relationship between the Helsinki Rules and integrated 
utilization, it can be stated that, in spite of the requirement of the reasonableness 
of the utilization, the principle of a reasonable and equitable share as for­
mulated in the Helsinki Rules cannot be considered as the acceptance of 
integrated utilization. In fact, the Helsinki Rules contain general principles 
relating to the utilization of international watercourses, and the fact that the 
provisions of the ILA’s Dubrovnik resolutions from 1956 and New York 
resolutions from 1958, referring to integration, were omitted from the 1966 
resolution cannot be considered as an unintentional.

Considering that the existence of an international treaty, convention or 
agreement has been a conditio sine qua non of the realization of the integrated 
utilization of an international watercourse, and conventional practice has hard­
ly so far permitted the conclusion and the formation of an institution of general 
international law of this kind, the question is raised whether the relevant result 
or some kind of joint utilization could be achieved in some other way, i.e., 
introducing the concept of shared natural resources in particular, requiring a 
community of interests. The concept of shared natural resources came into the 
foreground in the 1970s, presumably in connection with the new international 
economic order (NIEO),102 but it can be traced in documents relating to 
environment protection103 and water management104 as well. It was first in­
troduced in the codification of non-navigational uses of international water­
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courses under international law in Schwebel’s Second Report.105 It was subse­
quently taken over in Evensen’s First Draft (Article 6)106 but deep objections 
were raised in both the ILC and the 6th (legal) Committee of the UN General 
Assembly, to the extent that it was left aside in Evensen’s Second Draft.107

The category of shared natural resources expressed prima facie the reality 
which beyond doubt confirms the existence of resources on the territories of 
different states constituting, nevertheless, a coherent natural system.108 In ad­
dition, it not only confirms this fact but it also serves to attribute an internation­
al legal content to the concept in question. So, the obligation of cooperation or 
the purpose of optimum exploitation is derived from it in Schwebel’s Second 
Report.109 Providing a foundation of this kind to the obligation of cooperation 
seems, however, to be unnecessary, on the one hand, as it has undoubtedly been 
a fundamental principle of international law, and, on the other, an obligation 
under international law only derives from the natural order of things, since 
relevant international law-making is here an indispensable condition, and the 
desirable coordination of the laws of nature and legal regulation has so far failed 
to become enforced in this respect.

Transgressing the declaration of obligation of cooperation postulated by the 
existence of shared natural resources, Riphagen put forward the “Trail Smelter 
approach” and the concepts of “common heritage of mankind” and of “shared 
natural resources”. As he put it, “here the starting point is not the division of 
the world into national territories of sovereign States but rather the indivisibility 
of the human environment or at least of that part of it which is considered to 
be a shared resource of two or more States. In fact, those two concepts suggest 
a particular substratum which escapes the division as mentioned and which, 
ideally, should be managed by a common authority rather than be “regulated” 
ex post facto using the rules of State responsibility for damages caused to 
another State”.110 This way of thinking, accentuated by favouring the purpose 
of maximum exploitation, implicates shared sovereignty111 or equitable par­
ticipation, respectively112 and, for the time being, these seem to be unacceptable 
on a world-wide scale. Besides, Riphagen himself admitted the remarkable loss 
in intensity of the difference between the two approaches suggested by him in 
practice: the responsibility ex post facto led to the formation of primary rules, 
on the one hand, and the concept of unity could not ignore realities,113 on the 
other, so a common administration was hardly realized in practice.114

3. Reasonable and equitable share as a result

The comments on the Helsinki Rules had in mind the compatibility of the 
rights of the state utilization with the help of relevant factors.115 This view was 
maintained in the ILA report prepared for the Seoul conference.116
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Nevertheless, the majority of the respective authors had some doubts. In the 
view of Klimenko, the interested states should decide, on the basis of the 
reasonable and equitable share principle, what would correspond to this princi­
ple in a given case. Subsequently, he wrote the following: “... the proportion 
between the volumes of water used by the relevant states has to be determined 
in all cases as related to the river or water basin in question”.117 As Lipper 
pointed out, “... the area of equitable utilization may not lend itself to the 
formulation of precise rules... ”118 and, consequently it may be nothing more 
than “... a point of departure for states seeking to resolve water disputes”.119 
Its practical applicability is connected to discussions between the interested 
parties, but some positive rules and guides can nevertheless be recognized. As 
Johnson put it, the term reasonable and equitable share means more a method 
of approach to discussions than a rule on which to decide the said disputes.120

The reasonable and equitable share principle has failed to guarantee a result, 
i.e., the precise and unequivocal determination of utilization rights and volumes 
of water attributable to individual states.121 This statement can also be proved 
with the strength of the Helsinki Rules. Supposing, but not admitting, that the 
objective criteria of “reasonable and equitable share” had been provided for in 
full in Article V of the Rules, then the relevant factors enumerated therein allow 
a great deal of combinations122 to the extent that an unequivocal result was 
excluded from the very outset. In fact, this was confirmed, e.g., in the Ganges 
dispute in which, starting equally from the Helsinki Rules, both India and 
Bangladesh came to diametrically opposed conclusions.123

It seems as if the ILC’s special rapporteurs also shared the view which argued 
for the uncertainty of a result that may be attained by means of the method of 
reasonable and equitable share. Thus, in Evensen’s Second Draft, when dealing 
with the prohibition on activities that may cause appreciable harm, an exception 
is permitted only if it is provided for by a specific agreement or arrangement,124 
presumably expressing the principle of equitable utilization.125 According to 
McCaffrey, the application of this principle would depend, ultimately, on the 
benevolence and sense of cooperation of the interested states, taking into 
consideration “the non-existence of any formulation that would have deter­
mined whether the actual utilization of a watercourse by a given state was 
equitable in relation to another state.. ,”126

Accordingly, the actual realization of a reasonable and equitable share has 
essentially been left to international treaties or conventions. Nevertheless, this 
arrangement, deemed to be appropriate, has not been free from serious problems 
either.

Thus, flexibility in expressing the essence of a reasonable and equitable 
share127 is susceptible to becoming opposed to the status quo as laid down in a 
relevant treaty or convention. Having this in mind, some authors felt themselves 
induced to formulate somewhat peculiar statements. So Koutikov held that the 
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proportion of water utilization as specified by a treaty or convention was an 
abuse of the law, instead of a breach thereof.128 Presumably accepting the 
teleological interpretation of treaties, DrAger stated the following: “... auch 
ein Uberschreiten der vertraglich festgelegten Wassermenge wird nur als Anlass 
eines Verfahrens verstanden, in dem die Nutzungsrechte bestimmt und abge- 
grenzt werden und das zu einer anderen, nicht mengenmassig gleichen Ver- 
teilung fiihren kann”.129

If “reasonable and equitable share” is regulated by a treaty or convention, a 
posterior coordination of the utilization rights cannot be laised during the 
validity of the document concerned;130 besides, it also seems questionable 
whether or not the application of the clausula rebus sic stantibus could be taken 
into account in the majority of cases, e.g., referring to the requirement of 
optimum utilization.

In the case of the existence of a relevant treaty or convention between the 
interested riparian states, there is valid confirmation whether or not the uses are 
equitable.131 Nevertheless, one may raise the question whether the purpose of 
the document in question is actually realized and, in the adverse case, whether 
or not the validity or force of the treaty or convention concerned may thereby 
be affected. „

Various solutions have taken shape regarding “reasonable and equitable share 
in terms of the treaties or conventions concerning the utilization regime of interna­
tional watercourses.

As regards water delivery and hydraulic power, a share in equal proportions 
has very frequently appeared132 but, mainly as a corollary of multi-purpose 
uses, much more complicated formulations have been applied as well.

A classification of this kind was put forward by Colliard who made a distinc­
tion between the temporal, territorial, and quantitative share of water uses. 
A hierachy of uses was also formulated.134

Although actual harmonization of the various water uses cannot be brought 
about by the existence of the reasonable and equitable share principle in itself, 
and international treaties or conventions serving to realize it may also not be 
concluded in some cases, it would be a mistake to consider this principle as 
having no value. The evident deficiencies are counterbalanced by the procedural 
aspect as the principle involves important obligations in the field of procedure.135 
The outstanding role of the obligations of procedure complies, m fact, with 
one of the substantial features of international law, namely they serve “... 
much more as an instrument of diplomacy than of formal forensic confronta­
tion”.136

Without reducing the importance of procedural rules, the question may also 
be raised whether or not it is absolutely necessary to ascribe them to the 
reasonable and equitable share principle since they may be equally based upon 
the fundamental principle of international cooperation. The somewhat artificial 
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distinction calling for separate rules for uses already in operation and subse­
quently established could thus be set aside,137 and the obligation concerning the 
exchange of information could be more easily adapted as well.

4. Procedural obligations

The procedural rules relating to the utilization of international watercourses 
implicate two substantial obligations for the riparian states, i.e., concerning 
notification and consultation, and these may be sub-divided into further distinct 
elements. The obligation to provide assistance, unfolding in international 
law,138 seems not to have been established in general principles on the regime 
of non-navigational uses, although it may have been included in mice in the 
general obligation of cooperation.

a) The obligation to notify

The obligation to notify, having an ex ante character, arises when the trans­
frontier effects of a water regime activity are planned by one of the interested 
states, and it includes, essentially, information on the extent of changes in water 
regime conditions, e.g., elements of technical projects allowing the assessment 
of the character and order of the size of interventions, such as the volume and 
temporal distribution of the planned water delivery, the duration and method 
of drainage in the storage basin, the parameters of structural works serving 
water regulation, etc. The content of a preliminary notification cannot be 
determined a priori, i.e., the data be indicated can only be decided in the actual 
case concerned. Nevertheless, it goes without saying that all data have to be 
provided which would permit the reasonable assessment of the transfrontier 
consequences of planned water uses.

The existence of the notification obligation does not seem to have been 
disputed, even if its explicit declaration has not so far been very frequent,139 and 
this is attributable, first and foremost, to the fact that the attention of the 
relevant authorities has been principally directed to the rules of substantive law. 
Contrary to this, the respective rule of international law has been identified by 
resolutions of scholarly associations.

The Salzburg resolution of the IDI is absolutely unequivocal in this respect. 
It reads as follows: “Works or utilization referred to in the preceding article140 
may not be undertaken except after previous notice to interested States” 
(Article V). As to the ILA, it formulated a recommendation in this respect in the 
Helsinki rules (Article XXIX, para. 2) which could be considered as a proposal 
de lege ferenda-^1 at the same time, a sanction was coupled with the non-fulfil­

172



ment of a recommendation, hardly justifiable from a legal point of view, but 
presumably with the intention of facilitating a compromise, depriving a state 
having committed an omission from a justified favour resulting from a temporal 
priority, saying that it “ . . . does not deny to the State concerned any other basis 
it may have for establishing that it is entitled to a ‘reasonable and equitable 
share of the waters’.. .”142 As regards subsequent ILA resolutions, the pro­
visions of the said recommendation were first transgressed in some fields 
formulating a legal obligation. Later on, the general stipulations of the Seoul 
resolution declared the following: “When a basin State (hereafter ‘proposing 
State’) proposes to undertake, or to permit the undertaking of, a project that 
may substantially affect the interests of any co-basin State, it shall give such 
State or States notice of the project. The notice shall include information, data, 
and specification adequate for assessment of the effects of the project.’’ (Article 
III, part I)144

International practice has been adequately reflected in the Salzburg and Seoul 
resolutions. Admittedly, the obligation of notification was not explicitly pre­
scribed in the Geneva Convention of 1923. Nevertheless, joint study and the 
obligation of negotiation was laid down in Articles 2, 3 and 4, and these 
necessarily involve preliminary notification. Furthermore, the Montevideo dec­
laration from 1933 contains a definitely formulated stipulation prescribing that 
the notifications have to include the required technical information, permitting 
the other interested States to determine and assess the significance of the 
respective works (point 7). This rule was also adopted by the 1965 Inter-Ameri­
can Draft Convention (Article 8). Accordingly, the treaties and conventions 
formulating the general rules of international law relating to water utilization 
already contain the obligation of preliminary notification, with reference to the 
subject-matter of the said obligation. This rule, however, may be found less 
frequently in bilateral treaties.145 Nevertheless, this should not lead anyone to 
reject this obligation as it imposes other obligations, i.e., consultation, conclu­
sion of a treaty or convention by contracting parties of a much broader range, 
and this cannot be imagined, in fact, without some kind of exchange of informa­
tion. Furthermore, the institutionalization of conventional relations and the 
setting up of mixed committees also include the obligation of preliminary 
notification.

The rule of the obligation on preliminary notification as accepted in custo­
mary international law was also supported by the arbitral award given in the 
Lake Lanoux case. Although the award only contained a reference to the 
Complementary Act signed by France and Spain in 1866, and stated that there 
was no dispute between the parties in respect of the fulfilment of the obligation 
concerned, the above pronouncements nevertheless had a general validity, 
reading as follows: “... 1’eventualite d’une atteinte au regime ou au volume des 
eaux... ne saurait en aucun cas, etre laissee a 1’appreciation exclusive de 1’Etat 
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qui se propose d’executer ces travaux. .. L’Etat expose a subir les repercussions 
des travaux entrepris par un Etat limitrophe est seul juge de ses interets, et si ce 
dernier n’en a pris 1’initiative, on ne saurait meconnaitre a 1’autre le droit 
d’exiger notification des travaux ... qui sont 1’objet d’un projet”.146

The obligation of notification was disputed at a UN Conference on the 
Human Environment held in Stockholm in 1972. It was laid down in point 20 
of a draft declaration of the conference that the respective states were bound to 
render appropriate data on all activity effected within the territory of their 
jurisdiction or subject to their control or on new facts, respectively, which was 
or might be, necessary to prevent harmful consequences to the environment in 
areas outside their jurisdiction, attributable to the activities or new facts men­
tioned above. As a result of a dispute which occurred between Argentina and 
Brazil at the conference, the draft provision was not accepted. However, as 
regards the matter of providing information, Argentina succeeded in persuading 
the majority of the UN General Assembly to back its view.147 Accordingly, the 
rules on the exchange of information were incorporated into principle 6 of the 
Declaration on the preservation and utilization of shared natural resources, 
issued by the UNEP.

In view of the aforesaid, it is beyond doubt that a state planning to interfere 
with water regime conditions is bound, under an international obligation, to 
notify the other state of the kind of works or measures that may affect the 
territory of the latter, irrespective of contractual relations, and the state con­
cerned is entitled to demand notification. This interpretation of actual state 
practice amounting to preliminary notification is a conditio sine qua non of the 
obligation of negotiation, to be dealt with below, and furthermore, it is in 
compliance with the reasonable and equitable share concept. Finally, it is 
absolutely necessary to protect the interests of the other state, and it sets limits 
on territorial sovereignty to a very small degree which can be accepted without 
difficulty.148

Nevertheless, the confirmation of the existence of the rule establishing the 
obligation of notification under international law failed to set aside all doubts, 
even with some provisions specifying that the notification had to be made in due 
time, prior to proceeding to utilization, and to be complete with “... data and 
technical information sufficient to permit to other States to determine and assess 
the risks of damage that might result from the new utilization as envisaged”.149 
Apart from the possible consequences of the omission of or refusal to provide 
notification, to be dealt with later, reference should be made to the point that, 
as only the probability of transfrontier effects was at stake, this permitted 
discretionary assessment for the would-be acting state. Accordingly, it is thus 
important to emphasize the requirement of appropriate care to be taken by the 
respective state in connection with the said probability.

The regular transfer of information is closely connected to notification.
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In a resolution adopted in New York, the ILA only recommended that 
riparian states place at the disposal of the competent UN organs, and com­
municate with each other, hydrological, meteorological, and economic data 
relating to fluvial delivery, the volume and quality of waters, precipitation J.e., 
rain and snow, ground water, and the flow of underground waters. ■ In 
compliance with this suggestion, the following was laid down in the Helsinki 
Rules: “With a view to preventing disputes from arising between basin States as 
to their legal rights or other interests, it is recommended that each basin State 
furnish relevant and reasonably available information to other basin States 
concerning the waters of a drainage basin within its territory and its use of, and 
activities with respect to such waters.” (Article XXIX, para. 1).

Accordingly, the obligation to furnish information has so far been acknowl­
edged only de lege ferenda in jurisprudence. Nevertheless, provisions on the 
mutual communication of hydrological, meteorological, statistical, etc.,, data 
are very frequent in water regime treaties, conventions or agreements. In 
other legal documents, higher levels of information are provided for, such as 
joint research or studies, the exchange of projects, etc.

In any case, the provisions of these treaties, conventions, or agreements, and 
without doubt there are many, have been insufficient to conclude the formation 
of a rule of customary international law prescribing the exchange of informa­
tion. Apart from actual cases in which the mutual exchange of data has not 
taken place, in the absence of conventional stipulations, e.g., between India and 
Pakistan,154 a theoretical basis has also been missing. In fact, joint research or 
study implies entry into the territory of the other state concerned, and this would 
be contrary to the principle of sovereignty in the absence of a relevant conven­
tional provision. Actually, the acquisition and transfer of information have 
important effects on costs, the exploration of the hydrological conditions of a 
river requires scientific research, signalling posts are needed for the regular 
collection of data, the organizational framework of a relationship has to be 
established, the technical facilities have to be assured, etc. If a state were to 
receive data of this kind without compensation, this would give rise to an 
unjustified benefit. Accordingly, a state anxious to receive data in this way has 
to contribute to the incurred costs; on the other hand, a share of the costs 
presupposes the conclusion of a treaty or contract. With this in mind, the correct 
rule of international law was appropriately expressed in an ILA resolution 
adopted at New York in 1972, which reads as follows: “Expenses for collection 
and exchange of relevant data, for preparation of surveys, investigations, and 
studies, for flood forecasting and communication of flood warnings as well as 
for the setting up of a regular information service shall be borne jointly by the 
basin States cooperating in such matters.” (Article 6, para. 1).

Another application of the notification concept includes flood-warnings and 
other menacing dangers, expressed in several treaties.155 Nevertheless, only a 
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recommendation was laid down in Article 4 of an ILA resolution from 1972; 
according to its formulation, it is not a self-executing rule. This was opposed, 
however, to the ICJ award pronounced in respect of the Corfu Channel in which 
the obligation of notification was based upon elementary humanitarian as­
pects;156 although only the danger of mines was mentioned therein, general 
validity could well be attributed to this statement.

b) The obligation to consult or negotiate

The obligation to negotiate and the pactum de contrahendo linked with it, has 
not been alien to international fluvial law, it was mentioned in Article 108 of the 
Final Act of the Vienna Congress of 1815. This obligation has particular 
importance in solving problems related to non-navigational uses of internation­
al watercourses; indeed, it represents the most significant procedural law reflec­
tion of the reasonable and equitable share principle.

The existence of the obligation to negotiate has been accepted by recognized 
authorities on international law. Accordingly, Cuth considered negotiation as 
an indispensable preliminary condition;157 according to Drager, the reasonable 
and equitable share principle accentuated, first and foremost, the procedure 
serving the consideration of, and compromises between, interests, and the 
obligation of the riparian states concerned to cooperate within the context of the 
said procedure in order to demonstrate and discuss their utilization projects.158 
Andrassy, however, limited the scope of the obligation to negotiate to conflicts 
in water uses threatening international peace and security; under these circum­
stances, this was dependent not only on the weight of the threatened interests, 
but also on the highly variable factors determining the relations between the 
countries concerned.159 Klimenko envisaged limits on the obligation to nego­
tiate in other respects, i.e., an objection that may be regarded as interference 
with the internal affairs of the state in question must not be negotiated.160

The obligation to negotiate has also been dealt with in the resolution of 
international organizations. Thus, a resolution by the IDI adopted at Salzburg 
in 1961 reads as follows: “In case objection is made, the States will enter into 
negotiations with a view to reaching an agreement within a reasonable time.” 
(Article 6). Contrary to this, the Helsinki Rules (Article XXX) did not oblige the 
relevant states to indulge in negotiations, i.e., this approach was regarded only 
as desirable; nevertheless, this formulation seemed to be in contrast with the 
wording of Article XXVII, requiring the peaceful settlement of disputes related 
to water regimes, in compliance with the UN Charter. Although the peaceful 
settlement of disputes could evidently not be identified with negotiations, it 
would have been more logical to formulate negotiations as an obligation, and 
to recommend less frequently used methods of settlement. This approach would 
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have been all the more practical as it would have induced the ILA to come down 
on the side of the reasonable and equitable share in the field of procedure.

Consultation, however, is provided for in Article XI, point 2) of the Helsinki 
Rules with a view to reducing pollution. It is difficult to understand why this 
single case relating to rights and obligations affecting water regimes was empha­
sized and the obligation to negotiate was coupled with it, in view of the fact that 
much more important interests might be at stake in other cases. The Seoul 
resolution also contained a significant modification in this respect. It reads as 
follows: “If a basin State objects to the project, the States concerned shall make 
every effort expeditiously to settle the matter consistent with the procedures set 
forth in Chapter 6 of the Helsinki Rules. ..” (Article III, para. 4).161

The vitality of the obligation to negotiate concept is confirmed by the high 
number of treaties or conventions concluded on water regimes. In addition, it 
has been explicitly recognized by some treaties or conventions. Thus, in terms 
of Articles 3 and 4 of the 1923 Geneva convention, negotiations should be 
carried out, with a view to arriving at an agreement, if works connected with the 
utilization of hydraulic power have to be carried out partly on the territory of 
another state, or if works of this kind involve changes in the conditions of the 
site concerned on the territory of one of the contracting parties in question, or 
if the realization of such works results in serious harm for other contracting 
parties. Furthermore, provisions on negotiation may be found in Inter-Ameri­
can codification papers162 and also in a draft proposal of the AALCC.163 The 
obligation to negotiate or consult has been explicitly imposed on the respective 
contracting parties in several bilateral treaties.164 Furthermore, this obligation 
is laid down, in latent form, in a major proposition of the respective treaties or 
conventions. Thus, the parties undertook to settle disputed problems by means 
of an agreement, or not to change the relevant water regime without the consent 
of the other party, with the necessary consultation resulting from it.165 Without 
being mentioned explicitly, the rule in question has actually also been in force 
in treaties, conventions or agreements in which, with the institutionalization of 
relations concerned with the water regime, a mixed committee was set up 
because the discussion of relevant problems was inseparable from its function­
ing.

In terms of the arbitral award made in the Lake Lanoux case, the states in 
dispute were charged with the obligation to indulge in good faith negotiations 
with a view to concluding a treaty.166 The general validity of the obligation to 
negotiate was deemed by the ICJ principle of equity.167 When problems arose, 
the respective states as a rule carried on negotiations. As to the strength of the 
evidence of opposite precedents, e.g. the Jordan dispute, this was precluded by 
the specific circumstances in the relevant cases.

Accordingly, the obligation to negotiate has been clearly acknowledged by 
international practice. Even if the problems related to indulging in negotiations 
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have not been regulated in detail under international law, some principles may, 
however, be laid down. Thus, negotiations have to be carried on in good faith, 
their object being to arrive at an agreement, and the fundamental principles of 
international law are to be observed during the course of the negotiations, i.e., 
the sovereign equality of states, non-intervention in internal affairs, and the 
prohibition of the threat or use of force in particular.

The obligation to negotiate does not exist, however, as a general requirement 
in the field dealt with here. It depends, in fact, upon an objection by the state 
exposed to a transfrontier effect resulting from the water utilization project, 
following notification or being informed of it in any other way. Besides, this is 
clear from the texts referred to above.168 Similarly, it is beyond doubt that the 
objection in question has to be made within a reasonable period of time; 
nevertheless, the legal consequences of the failure to object are uncertain. 
Presumably, the notifying state should be authorized to proceed in realizing the 
water utilization concerned after the lapse of the prescribed time, but this should 
be done, according to McCaffrey’s comment on Article 13, para. 2, within the 
context of an “obligation of negotiation for the prohibition of violence” 
(“obligation de ne pas causer de ‘prejudice’ juridique”).169 Furthermore, one 
can also argue that a non-transmitted reply is equal to consent precluding 
unlawfulness.170 Apart from the difficulties connected with the interpretation of 
a non-transmitted reply, the application of the rule in question can hardly be 
considered in the given case, taking into account the sovereignty over the 
relevant section of international watercourses; in fact, the limitation thereof 
cannot be presumed as this was also pronounced in principle in the award 
pronounced in the Lake Lanoux case.171

Nevertheless, it remains questionable whether or not the obligation of agree­
ment is included in the obligation of negotiation, i.e., the interested states would 
be bound to arrive at a successful consultation, by means of concluding some 
sort of agreement.172

Several authors have given an affirmative reply to this question. Thus, a 
complete water drainage system requires the consent of the other interested 
state, according to Decleva’s view;173 Wolfrom coupled this requirement with 
the possibility of substantial damage.174 The principle prohibiting the accom­
plishment of any work that may have an important influence upon the flow of 
international waters in a neighbouring state without the consent of that state 
was considered by Berber to be a rule of regional European customary law. 
Anyhow, he supposed that this consent was unequivocally required under the 
terms of treaties concluded in continental Europe.175 Klimenko saw an obliga­
tion to conclude a treaty or convention in connection with boundary waters in 
view of the fact that the neighbouring state was absolutely affected by water 
utilization in this context;176 furthermore, he wrote: “... works capable of 
causing damage to another country should be carried out in international rivers 
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only if the other state concerned has been duly notified or negotiations initiated 
with it promptly or, in several other cases, after having asked for its consent, 
respectively”.177 Ghemelgeanu limited preliminary consent to cases concerning 
rivers forming a boundary and the utilization of hydraulic power.178 It has been 
a common specific feature of the views mentioned in the foregoing that prelimi­
nary consent was coupled with the possibility of the occurrence of substantial 
damage; even more, additional restrictions beyond the preceding ones have also 
existed. Accordingly, the thesis referred to above may be interpreted in various 
ways; apart from this point, it cannot be classified as predominant since the 
existence of the rule relating to preliminary consent and agreement has been 
denied by several reputed authors.179

The rule of preliminary consent was first formulated de lege ferenda by a 
resolution of the IDI adopted at Madrid in 1911. Under its terms, it was 
explicitly prescribed in two cases, i.e., changing the course of a boundary river 
and the border-crossing places of transfrontier rivers.180 Besides, prohibitions 
were laid down, such as causing pollution, violation of the rights of navigation, 
bringing about a flood, and substantial interference with water utilization. 
Anyhow, it remained unclear whether or not preliminary consent was regarded 
as a condition in view of the said stipulation. In spite of this fact, the said 
declaration was considered, as was stated by many experts,181 generally and 
avoiding criticism, as if the preliminary consent of other interested riparian 
states was required in the case of any substantial damage. The rule of the 
Madrid resolution was followed by a 1957 resolution of the Inter-American Bar 
Association (Articles 2 and 3), but its rigidity was modified considerably by 
calling for an arbitral procedure in disputes not settled by agreement. Thus the 
enforcement of a veto of a purely obstructive character was prevented.182 
Actually, the rules of preliminary agreement were also not been included in the 
Salzburg resolution of 1961 nor in the Helsinki Rules; only the recourse to an 
international court was recommended to the parties,183 and this meant, indirect­
ly, agreement.

Conventional practice offers, in fact, a high number of treaties, conventions 
or agreements calling for the agreement obligation.184 Thus, agreement is 
indirectly prescribed in point 10 of the Montevideo Declaration of 1933 and 
Article 10 of the draft of the Inter-American convention of 1965, providing for 
recourse to international courts when parties have failed to reach an agreement, 
i.e., replacing the parties’ agreement by a compulsory judicial resolution. Never­
theless, recourse to an arbitration board or the ICJ was merely recommended 
in a draft of the AALCC (Article X).

A more thorough examination of bilateral treaties containing the preliminary 
consent rule leads, in fact, to very interesting conclusions. Most stipulations of 
this kind may be found in treaties concerning boundary waters185 or those 
destined to ensure the right of free navigation.186 In addition, this formulation 
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can be found in the treaties concluded by the states succeeding the former 
Austro-Hungarian Empire.187 In regions outside Europe, it was only applied in 
treaties relating to the Nile basin and those protecting Egypt’s irrigation in­
terests,188 but the treaties concluded by African states back in the 1960s did not 
contain this provision. It is worth mentioning, furthermore, that the obligation 
of agreement has been frequently laid down in various declarations and drafts 
formulated in Latin America but, as regards actual conventional practice, it can 
hardly be found even in documents relating to boundary rivers.189

An analysis of the contents of treaties providing for the agreement obligation 
may lead to interesting conclusions. Evidently, this stipulation has to be inter­
preted within the context of other conventional provisions.190 In fact, the 
prescription of agreement used to be very frequently coupled with the prohibi­
tion of activities, the outcome of which resulted in causing substantial and 
continuous damage to neighbouring states; more so, some treaties contain 
explicit mention of water drainage.191 In this context the requirement of agree­
ment is nothing more than a procedural rule destined to prevent possible 
damage or transfrontier effects with the consent of the injured State, or to 
preclude wrongfulness, respectively.192

With the thorough analysis of treaties containing the requirement of agree­
ment, their significance within the development process of a rule of customary 
international law will diminish. Nevertheless, one may put the question whether 
the high number of these treaties, a series in fact, resulted in the birth of a 
customary law rule. The arbitral award in the Lake Lanoux case gave a precise 
reply to this question. In the face of extremely strong evidence in the form of 
eighty treaties and conventions pronouncing the requirement of preliminary 
consent, to which Spain made a reference, the arbitration board was convinced 
of the following: “Admettre qu’en une matiere determinee il ne peut plus etre 
exerce de competence qu’a la condition ou par la voie d’un accord entre deux 
Etats, c’est apporter une restriction essentielle a la souverainete d’un Etat, et elle 
ne saurait etre admise qu’en presence d’une demonstration certaine ... En effet, 
pour apprecier, dans son essence, la necessite d’un accord prealable, il faut se 
placer dans 1’hypothese dans laquelle les Etats interesses ne peuvent arriver a un 
accord. Dans ce cas, il faut admettre que 1’Etat normalement competent a perdu 
le droit d’agir seul, par suite de 1’opposition inconditionnee et discretionnaire 
d’un autre Etat. C’est admettre un ‘droit d’assentiment’, un ‘droit de veto’, qui 
paralyse, a la discretion d’un Etat, 1’exercise de la competence territoriale d’un 
autre Etat.”193 This dogmatic argumentation was supported by the court of 
arbitration when noting the difference between the draft and the final text of the 
Geneva convention of 1923. In fact, the draft was based upon preliminary and 
compulsory agreements serving the utilization of hydraulic power from interna­
tional watercourses, but it was rejected by the conference.194
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Accordingly, the treaties containing the requirement of preliminary consent 
have to be regarded as exceptions to the fundamental principle of international 
law confirming the free exercise of territorial sovereignty and, in compliance 
with the principle of the interpretation of treaties, they have to be interpreted 
in a restrictive way.195 This conclusion is supported by treaties196 that explicitly 
reject the preliminary consent condition. This is clear from other treaties as well. 
Admittedly, it used to be held by committees set up for the institutionalization 
of relations concerning water regimes that decisions should be taken with the 
consent of the respective parties, but a diplomatic settlement of the dispute was 
provided for cases in which the parties failed to come to an agreement, and only 
few treaties prescribed a settlement by means of arbitration or the ICJ.

Accordingly, a state planning an enterprise in the field of water utilization and 
management is not bound to ensure the consent of other interested states for the 
realization of the project concerned; nevertheless, it has to comply with some 
obligations of a procedural character, referred to above. As was stated in the 
arbitral award pronounced in the Lake Lanoux case, “il appartient a chaque 
Etat d’apprecier, raisonnablement et de bonne foi, les situations et les regies qui 
le mettent en cause ... elle prend le risque de voir sa responsabilite international 
mise en cause, s’il est etabli qu’elle n’a pas agi dans la limite de ses droits”.19' 
Hence, the matter of preliminary consent has to be reconsidered, depending on 
the exercise of territorial authority contrary to international law. In fact, two 
types of preliminary consent or agreement may be distinguished, i.e., those 
aimed at prevention or remedy.198 As to the first kind, it means the right of veto 
preventing further action, and its use is only allowed on the basis of an explicit 
conventional provision. On the other hand, a remedy-concentrated consent 
expresses the resignation of the state in claiming that an internationally wrong­
ful act was committed in a given case. Having in mind the said statements, one 
may raise the question whether the said remedy-concentrated contribution was 
necessary as this approach had wide support199, if the realization of a planned 
water utilization was contrary to the principles of international law, i.e., that of 
a reasonable and equitable share in particular, and another prohibiting the 
causing of damage so that it constituted an internationally wrongful act. It has 
been beyond doubt that committing an internationally wrongful act was pro­
hibited under its proper rules, and it implicated the international responsibility 
of the state concerned. In spite of this, the possibility of an internationally 
wrongful act could not be excluded, so that the condition of preliminary consent 
could not be considered. As a matter of fact, a state observing the rules and 
principles of international law was disinclined to commit an internationally 
wrongful act, and consequently, it would prefer to enter into an agreement in 
case its water regime resulted in substantial and harmful effects on the territory 
of another state. The obligation of preliminary consent or agreement as a cause 
excluding wrongfulness has indeed been functioning in this context.200 Several 
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treaties of this kind exist with provisions on compensation agreements connect­
ed with the filling of storage basins. In the absence of an agreement, the relevant 
state is allowed to act, but it is then subject to international responsibility for 
the internationally wrongful act it thereby committed. Nevertheless, a prelimin­
ary agreement is unavoidable if the realization of an installation connected to 
water use and management affects the territory of the other state, in view of the 
fact that the territory of this state can be entered only with its agreement.

The problems associated with a preliminary agreement also occur in a latent 
form. Starting from the correct concept that a state is not allowed to utilize 
waters in a way which violates the reasonable and equitable share of the other 
state, Andrassy saw two possibilities when there was an objection to this latter, 
i.e., the former stops water utilization or the dispute has to be settled. In plain 
words, to seek a peaceful settlement is insufficient, it has to be actually at­
tained.201 Ultimately, this led to a judicial settlement of a compulsory nature, 
and the author based his argument upon Article 33 of the UN Charter. It goes 
without saying that the peaceful settlement of international disputes was de­
clared obligatory by the said provision but, contrary to Andrassy’s view, this 
was not limited to disputes endangering international peace and security.202 
Furthermore, the author failed to take into consideration the possibility that 
some international legal disputes could not be settled, and this concept led him 
towards compulsory jurisdiction, in spite of the explicit conclusion he correctly 
made, stating that compulsory jurisdiction has not been acknowledged by 
international law.203

Finally, the problem of the obligation of suspension has to be examined in 
connection with the obligation to negotiate. Let us now consider the situation 
when a state has the intention to substantially interfere with water regime 
relations, and the interested states have been duly notified thereof. If these states 
have not officially opposed the works or measures in question, the initiating 
state may proceed to the implementation of the respective plans as no legal 
dispute has arisen. Nevertheless, if the interested states protest against the 
disputed water utilization plans which make them susceptible to a violation of 
their rights or endangering their interests, the problem arises whether or not the 
initiating state is obliged to refrain from the implementation of the disputed 
plans for the duration of the disputed settlement process; thus the point here is, 
with another formulation, whether or not the state concerned is bound, under 
an international legal obligation, to suspend the disputed works or measures. In 
fact, two interests have to be coordinated here: that of the initiating state, 
coupled with the realization of the plans in question, on the one hand, and the 
protection of the rights and interests of the other states, on the other. The 
importance of suspension is actually increased by the fact that in integrum 
restitution is excluded or hardly practicable in some cases of internationally 
wrongful act related to water uses and management.
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Views differ from each other in respect of the obligation to suspend. Thus, 
Griffin recognizes the existence of this rule.204 Andrassy accepts it only in a 
limited sense, i.e., in serious cases implying the application of Article 33 of the 
UN Charter;205 contrary to these views, DrAger argued that the obligation 
calling for the suspension of the implementation of projected uses where there 
was an objection by other riparian states until an agreement was reached has not 
been confirmed by practice, as this would mean the unequivocal rejection of the 
requirement of preliminary consent or agreement. Nevertheless, he restricted the 
weight of the former argument to the following, while also making a reservation. 
Thus, a riparian state was allowed to proceed unilaterally if it complied with the 
procedure required by the fundamental principle of equitable utilization, and 
did not exceed the share due to it in the course of water utilization and, taking 
into consideration the prospect of agreement, had primary interests.206 Any­
how, his final conclusion was positively worded: in the absence of an explicit 
contractual provision, the initiating state is not obliged to halt the implementa­
tion of the disputed plan until the existence of a consensus-based settlement if 
the execution of the plan is required by its own substantial interests and the 
equitable measure of water utilization is not thus exceeded.207

Suspension is only recommended in terms of Article 7 of the Salzburg resolu­
tion of the IDI, adopted in 1961 and reading as follows: “During the negotia­
tions, every State must, in conformity with the principle of good faith, refrain 
from undertaking the works or utilizations which are the object of the dispute 
or from taking any other measures which might aggravate the dispute or render 
agreement more difficult”.

When limiting it to the duration of the examination of the relevant notifica­
tion, suspension is recommended by the Helsinki Rules in the following terms: 
“A State providing the notice ... should afford to the recipient a reasonable 
period of time to make an assessment of the probable effect of the proposed 
construction or installation and to submit its views thereon to the state furnish­
ing the notice.” (Article XXIX, para. 3). As a judicial settlement, i.e., a solution 
by a compulsory resolution of disputes, was ultimately recommended in Article 
XXXIV, it was no longer required to take a stand in respect of suspension as 
it was already regulated by the Rules on Arbitral Procedure and the statutes and 
rules of procedure of the ICJ, respectively. Thus, the suspension recommenda­
tion was transformed to a compulsory rule by the Seoul Resolution, and its 
duration was also fixed. The relevant text reads as follows: “The proposing State 
shall not proceed with the project while these efforts208 are continuing provided 
that they are not unduly protracted. If these efforts become unduly protracted 
or an objecting party has refused to have resort to third party procedures for the 
settlement of the remaining differences, the proposing State may, on its own 
responsibility, proceed with the project, in accordance with the notice." (Article 
III, para. 4).
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The rule of the obligation to suspend may be found in concluded or draft 
treaties aimed at the formulation or codification of general obligations. Taking 
into account the wording of the obligation of negotiation as laid down in 
Articles 3 and 4 of the 1923 Geneva convention, providing for the conclusion 
of agreements ensuring the implementation of the relevant construction or 
works, one may conclude the existence of an obligation to suspend, scheduled 
for the duration of the negotiations concerned. The obligation to suspend was 
acknowledged more clearly in point 8 of the 1933 Montevideo declaration; it 
was confirmed in Article 9 of the 1965 Inter-American Draft Convention, setting 
a delay of six months for a reply to a preliminary notification. With the lapse 
of the said delay and in the absence of an objection, the state which sent the 
notification “will be allowed to execute the works, in accordance with the 
respective plant”; in case of an objection, the competent mixed committee will 
have to reach a settlement, within a period of six months calculated from the 
date of reply, respectively.

As to bilateral treaties, the stipulation of the obligation to suspend used to be 
provided for, however, only exceptionally,209 and there are differences in the 
actual practice of the relevant states as well. In some cases, e.g., the Chicaco 
Channel,210 or the disputes concerning the utilization of the waters of the 
Indus211 or the Columbia,212 the states advocating water regime projects re­
frained from realizing the same as long as the respective treaties or agreements 
came into existence; on the other hand, the projects were executed by Chile in 
the Lauca case213 and Israel in the Jordan case,214 respectively, in spite of 
protests by the affected states.

The arbitral award rendered in the Lake Lanoux case also dealt with the 
problem of suspension, reading as follows: “... pour qu’une negotiation se 
deroule dans un climat favorable, il faut que les Parties consentent a suspendre, 
pendant la negotiation, le plein exercice de leurs droits. Il est normal qu’elles 
prennent des engagements a cet effet. Si ces engagements devaient les lier 
inconditionnellement jusqu’a la conclusion d’un accord, elles perdraient, en les 
signant, la faculte-meme de negocier; cela ne saurait etre presume”.215 Presum­
ably, this formulation should mean that the entire problem is relevant only 
within the scope of lawful conduct, on the one hand, and that some kind of 
agreement is at hand as a legal basis, on the other.216 After having surveyed the 
relevant French-Spanish negotiations, the arbitration board came to the follow­
ing conclusion: “L’accord de 1949 ne pourrait done prolonger son effet au dela 
de 1’existence de la Commission mixte d’ingenieurs, a moins d’avoir une duree 
indefinie. Mais, dans cette derniere hypothese, il perdrait son caractere pro- 
visionnel; il subordonnerait a la necessite d’un accord le droit meme d’executer 
des travaux alors qu’un tel accord devait simplement marquer le moment ou 
pouvait commencer leur execution.”217

184



Accordingly, a sufficiently solid identity which would permit the formulation 
of an unequivocal rule cannot be found either in the respective treaties nor in 
the actual behaviour of the states concerned or the relevant judgements. Thus, 
the existence or non-existence of the obligation of suspension cannot be decided 
a priori.

The principle of compulsory good faith has to be the starting point in all cases. 
Accordingly, the obligation to suspend exists for the reasonable period within 
which a reply to the obligatory preliminary notification may be expected; on the 
other hand, beginning with the suspension of utilization or the implementation 
of the relevant works if proceeding to negotiation is subject to this measure. 
Nevertheless, the negotiation tactics of the other party in playing for time must 
not prevent the realization of the projects in question. Taking into considera­
tion, furthermore, the absence of an obligation to conclude a treaty or agree­
ment, respectively, then delaying the obligation to suspend is very limited. 
Summing up the foregoing, it can be stated that, theoretically, there exists no 
solution that would meet all relevant interests; with this in mind, Bourne’s 
opinion seems to be correct, i.e., he claimed that the absence of provisions 
concerning suspension in the respective international treaties or agreements also 
implies the absence of substantial problems on this matter in actual practice.218

Taking the aforementioned into account, the codification character of the 
fundamental solutions of the drafts submitted by the special rapporteurs of the 
ILC,219 reflecting customary international law in particular, seems to be un­
equivocal.220

Summing up the rules of procedure governing the utilization regime of inter­
national watercourses, reference should be made to the point that, in spite of the 
fundamental importance of the matter, they failed to offer adequate solutions 
in all cases of international problems resulting from transfrontier effects. In 
other words, these rules imply in some cases the possibility of insolubility of 
international legal disputes in this subject. This does not concern, however, a 
specific feature of this branch of international law; rather, it affects the general 
problem of the actual role of international law, as a special system of norms, in 
the solution of international conflicts.
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CHAPTER VIII

The prohibition on pollution

1. The development of this prohibition

While writing on new tendencies in international law concerning rivers at the 
beginning of the 1930s, Quint made only a resigned remark on the unavoidabil- 
ity of pollution in connection with international watercourses.1 Hardly three 
decades later the regulation of protection against pollution was declared by the 
ILA to be one of the most important problems in international law.2

As regards the preservation of water quality in international watercourses, a 
paradox or maybe even a schizophrenic situation developed in international 
law.

a) The prohibiton on pollution in international treaties

The prevention of pollution has been the object of international treaties since 
1866;3 nevertheless, as few as 21 treaties dealt with the problem up to 1945,4 
although they include some important or interesting documents such as the 
Boundary Waters Treaty, concluded by the USA and Canada in 1909,5 and 
agreements concluded by Germany in 1922 with Denmark6 and Belgium.7 The 
number of treaties or agreements containing clauses on protection against 
pollution or exclusively regulating water quality increased dynamically after 
I960.8 In this very year two treaties were concluded providing for the protection 
of water quality,9 and two other important treaties10 dealt with this problem as 
well. At the present time, as many as 200 treaties or agreements can be counted 
dealing with this subject-matter,11 including documents of great importance 
such as the Great Lakes Water Quality Agreement from 1972,12 and two 
agreements concerning the Rhine from 1976, i.e., on Protection against Chemi­
cal Pollution and Protection against Pollution by Chlorides.'3

In spite of the wide coverage and substantive nature of the conventional law 
concerning protection against pollution and irrespective of the fact that the 
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fulfilment of international obligations can actually be measured in this field 
through changes in water quality, the deterioration of water quality has not 
stopped; rather, it has been increasing to an extent which causes grave concern. 
This fact questions, first of all, the effective power of international legal norms 
concerning this subject, even if the critical pollution rate was supposed to have 
occurred not only in an international watercourse for which the provisions of 
a relevant treaty or agreement were in force. Certain illusions which arose in 
connection with the efficiency or conventional arrangements may be set aside, 
in fact, when considering that the disappearance of salmon from the Rhine 
could not be prevented by the Rhine Fishing Convention in 1887, with its strict 
prohibition on pollution (Article 10).14 Similarly, this contradiction has also 
been reflected in the Preamble of the 1972 Great Lakes Water Quality agree­
ment, stating: “the grave deterioration of water quality—that is causing injury”, 
on the one hand, and referring to the “obligation not to pollute boundary 
waters” as provided for in the 1909 Boundary Waters Treaty on the other.

The considerable inefficiency of treaties or agreements on the protection of 
international watercourses against pollution raised some more questions: first, 
about the factors to which this could be attributed, and second, about the extent 
with which the ways and means of international law-making and application of 
the law were influenced by the seemingly inevitable process of water quality 
deterioration.

A profound analysis of relevant international treaties or agreements would be 
needed to give a precise reply to the questions mentioned above; nevertheless, 
several circumstances, such as the extent and the general purpose of the present 
study, counteract this intention.

The rules relating to protection against pollution may be found, first and 
foremost, in conventions on boundary waters,15 agreements on fisheries,16 
conventions on navigation,17 and comprehensive treaties or agreements on 
water regimes.18 On the other hand, provisions of this kind hardly ever appear 
in treaties or conventions on the utilization of hydraulic power, flood protec­
tion, and watercourse regulation.19

As regards the conceptualization of these documents, a distinction may 
essentially be made between two groups.20

Protection against pollution has been declared as a general prohibition, mainly 
in treaties or agreements from the more remote past and in conventions or 
agreements concerning fishing or, to a lesser extent, boundary waters. More 
recently, solutions of this kind may be found in treaties or conventions on the 
preservation of the habitat of wild fauna and flora.21

There is, however, a more characteristic provision, i.e., the parties are obliged 
to take appropriate measures against pollution, such as preventing the growth of 
pollution or reducing its extent, respectively. The various kinds of measures to 
be taken and the methods of realization are not laid down in the majority of 

13* 195



treaties or agreements;22 it may be supposed, however, that, apart from econom­
ic provisions, they comprise the enactment of appropriate internal (municipal) 
statutes, and the prescription of technical norms and requirements. The freedom 
to choose the actual means may be limited, however, by the demand of due 
diligence,23 on the one hand, and the prohibition of discrimination on the 
other;24 the latter meaning not applying stricter norms to pollution with only 
domestic effects than to transfrontier pollution.

Equally, it is questionable whether or not there is an absolute iunctim between 
the prohibition on pollution and the obligation to take certain measures, i.e., 
whether or not the former constitutes a legal basis for making recourse to the 
latter. Beyond the point that the retrospective force of the relevant treaty or 
agreement would present itself as a problem in this connection,25 first of all in 
respect of the restriction on pollution, there seems to be an inconsistency 
between the strictness of the prohibition and the frequently “soft law” character 
of the obligation to take measures. In plain words, it occurs that the parties’ 
efforts are limited to preserving water quality, the measure they take depends on 
their economic and technical possibilities, and their approaches to existing and 
recent pollution differ from each other, etc. While qualifying the relevant 
contractual measures on the bases mentioned above it has to be admitted, 
however, that in the view of Lammers, their majority has to be regarded as 
“stringent”, i.e., the proportion of those classified as “non-stringent” or “soft” 
is far lower.26 A counter-argument to this statement is that treaties or agree­
ments containing strict prohibitions have limited territorial validity, the purpose 
of the document is determined, and the texts fail to give a precise definition of 
the concept of pollution and the pollution limit. Furthermore, the time factor 
cannot be neglected, i.e., recently concluded treaties or agreements seem to be 
less strict.27

There are, however, treaties or agreements providing for prima facie soft 
obligations,28 but these are compensated to a considerable extent by obligatory 
consultation or judicial settlement.

The recent development of the law concerning the utilization of international 
watercourses has, in fact, gone beyond a simplified approach to the complex 
phenomenon of pollution, i.e., the declaration of prohibitions or provisions too 
general for the non-precise obligations to take effect. While accepting pollution 
as a reality in our world, some documents, e.g., the Great Lakes Water Quality 
Agreement and the two agreements on the Rhine from 1976, in particular, are 
already aiming to enforce the principle of gradual regulation or to find pragmatic 
technical solutions, respectively.

The first step should be the institutionalization of cooperation between the 
relevant riparian states by setting up an international commission,29 funding scientific 
research into the causes, nature, and gravity of pollution, which in turn leads to 
proposals on the measures to be taken and the shaping of appropriate regulation.30
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Beyond any doubt, the Great Lakes Water Quality Agreement from 
1972-78,31 the Rhine Chemical Pollution Convention, and the Rhine Chloride 
Pollution Convention from 197 632 are of the greatest importance. As for the 
first, its provisions principally concern the elaboration and implementation of 
protection programmes against pollution; the setting up of the black and grey 
lists constituted the most characteristic feature of the first Rhine agreement,33 
while the second provided for the technical solution enabling it to achieve its 
purpose, together with the relevant parameters and financial background.

Even without a detailed analysis of the agreements referred to above one may 
conclude that, although technical norms prevail, they do allow for the quan­
tification, i.e., ipso facto strengthening of an international obligation. Accord­
ingly, the drawback of purely international law problems can only be stated in 
the conventions and agreements offering pragmatic solutions. Prevention is 
unequivocally predominant in this latter group, and international law may come 
to the fore in applying the actual documents.34 Besides, it has to be emphasized 
that these conventions or agreements reflect the growing independence of the 
pollution problem. Although with as yet sporadic results, recent contractual 
practice seems to have discontinued the combination of water utilization and 
pollution.

Indeed, pollution has a particular character.35 Admitting that it is a conse­
quence of water usage, and sewage disposal may also be considered as an 
utilization method, a technical separation of water utilization and the inflow of 
sewage water into reservoirs is practicable in the majority of cases.36

Apart from the consideration mentioned above, the individual nature of 
pollution is also supported by the fact that pollution may be more easily 
integrated into international environmental law as the pollution of watercourses 
may also be brought about by external sources,37 and it may affect other 
elements of the natural environment as well.38 Besides, the international regula­
tion of pollution reaches beyond the inter-state sphere,39 on account of the 
specific relationship between the official or public activity of the state and 
pollution (acta de iure imperii), on the one hand, and considering the possibilities 
of recourse to legal remedies by individuals and the international protection of 
human rights, on the other.

b) The prohibition on pollution in general international law

The protection of international watercourses against pollution was already, 
de lege ferenda, among the 1911 proposals of the IDI, even if contained in only 
a primitive formulation (1I./2/);40 anyhow, its transformation into a de iure 
condito rule of general international law was a long process. With a cautious 
formulation, the 1961 report of the Conference on Water Pollution Problems in 
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Europe spoke of the content of customary international law as “yet not clearly 
defined and universally agreed upon, and might vary in time as well as from one 
group of States to another”.41 Since then, this statement has become somewhat 
outdated.

International treaties and agreements regulating protection against pollution, 
impressive in number and with a dynamic tendency to increase, were presented 
and commented upon in the previous point. In Florio’s view, these “evidence 
the lack, not the existence, of a corresponding general principle”;42 nevertheless, 
the respective conventional clauses contain no references to a presumed freedom 
of action, i.e., the intention of states claiming the existence of unlimited pol­
lution of international watercourses, in the absence of relevant conventional 
provisions 43 Besides, there are some other serious counter-arguments to this

• x 44 point.
As for international practice in connection with pollution, the subsequent 

phases of the process comprise, as characterized by Salmon, first the protest of 
the affected state, which claims that the actual pollution was not permitted; then 
the state which caused the pollution preferring not to pay an indemnity but, 
instead, taking measures to eliminate the pollution 45 Furthermore, the implicit 
recognition of the prohibition of pollution in the arbitral award declared in the 
Lake Lanoux case may be mentioned,46 along with the unequivocal formula­
tions of the recommendations of some international organizations47 even if a 
considerable number are concerned not only with international watercourses 
but with environmental protection in general and some tolerance has to be 
admitted as well.

One may consider the counter-arguments to the evidence mentioned above, 
i.e., the high degree of tolerance by states in cases of transfrontier pollution. 
According to Salmon, this attitude comes from the fact that “1’Etat pollue, etant 
souvent le pollueur d’un autre, eviterait d’affirmer trop nettement 1’existence de 
regies dont 1’effet boomerang ne serait que trop plausible”.48 Even if it would 
be an exaggeration to presume a consistency in the statements of various 
states,49 the actual pollution of international watercourses and, even more, its 
increase, cannot be in doubt.50 When interpreting this situation, one could argue 
that the usual contrast between a claim and a physical act here presents itself,51 
or reference may be made to the maxim "ex iniuria ius oritur" or, by analogy, 
to the principle of non-intervention when, however, practice would not confirm 
non-intervention, indeed only the opposite. Nevertheless, it is beyond doubt 
that a fundamental principle of international law is concerned here, but the 
reservations in principle may be abrogated as facts are not absolutely incompat­
ible with the relative prohibition on pollution, on the one hand, and, on the 
other, the repeated confirmation of the prohibition on pollution on the part of 
the international community can by no means be neglected. It is a strong 
argument in this context that when the actual codification of the law of non- 

198



navigational uses of international watercourses began, the participating states 
were not only not opposed to dealing with rules aimed at the supervision of 
pollution; rather, the importance of this problem was particularly emphasised 
by them.52

Taking the aforementioned into consideration, it is not by chance that the 
large majority of acknowledged experts on the problem have accepted the 
existence of the prohibition on pollution in general international law.53 With 
Evensen’s formulation, “the obligation to prevent pollution of an international 
watercourse is now well-established in international law”.54 Nevertheless, Sal­
mon was presumably right with his remark that ... 1 entente ne regne ni a 
propos du fondament, ni a propos du contenu de 1’obligation de ne pas pol- 
leur”.55 The different views may be attributed, first and foremost, to the prefer­
ence of some authors to couple the prohibition on pollution with other princi­
ples of general international law,56 extrapolating the latter to the preservation 
of water quality in international watercourses.57 The obligation to preserve 
water quality used to be deduced from the prohibition on causing damage, 
interpreted in various ways,58 but it was also habitually coupled with the 
concept of reasonable and equitable utilization.59

Varying approaches with logical conceptual differences are also characteristic 
of the views of scholarly bodies which attained remarkable achievements in 
identifying the general obligations resulting from the prohibition on pollution.

2. Formulations of the prohibition on pollution within 
the context of general international law

A connection between the fact that the pollution of international water­
courses became a substantial international problem in the 1960s and the efforts 
aimed at the identification of general international law with regard to this point 
can be presumed. In line with this, subsequent resolutions of the ILA and the 
IDI not only exceeded the recognition of the general prohibition on pollution 
in statu nascendi,60 but also implied the intention to unravel the content of this 
prohibition. Thus, progress was achieved in determining the concept of pol­
lution; besides, the rules as laid down appeared not only in sophisticated 
language but, prima facie, they seemed to be stricter than the clauses of interna­
tional conventional law.61

a) The concept of pollution

As the definition of pollution is rarely found in international treaties, conven­
tions or agreements,62 it has been visibly treated as an important problem in 
documents on the utilization regime of international watercourses dealing with 
the problem from the point of view of general international law.
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The Helsinki Rules contain the following definition: “... the term ‘water 
pollution’ refers to any detrimental change resulting from human conduct in the 
natural composition, content, or quality of the waters of an international 
drainage basin”. (Article IX).63 The Athens Resolution of the IDI conforms, 
essentially, with the formulation of the Helsinki Rules (Article I), apart from 
one single exception; the difference concerns only the attributes of changes 
(physical, chemical, or biological) extending it to the indirect effects of human 
conduct.64 In addition, Evensen’s Second Draft includes a reference to some 
other instances of human conduct, such as the ‘introduction of substances, 
species, or energy’ (Article 22).65

This approach seems to conform with the stipulation of the award made in 
the Lake Lanoux case, respecting the consideration of human realities;66 on the 
other hand, Evensen’s draft completes the definition with the possible harmful 
consequences of pollution, without being prejudicial, however, regarding their 
legal relevance, reading as follows: “... which results in effects detrimental to 
human health, safety or well-being or detrimental to the use of waters for any 
beneficial purpose or the conservation and protection of the environment in­
cluding the safeguarding of the fauna, the flora, and other natural resources of 
the watercourse and surrounding areas”.67

The formulation of the Helsinki Rules concentrates on the actual description 
of pollution, and does not use the phrase, “including legal incidents”.68

Leaving aside an examination of the phenomenon of pollution69 and compar­
ing the various definitions,70 we shall restrict the following comments to just 
three remarks.

i) The concept of pollution has a mixed character, i.e., the various definitions 
bring about a iunctim between the facts which cause pollution, the sources and 
the actual effects of the pollution; in other words, emissive and immissive 
approaches are applied simultaneously.71 This duplicity contains some ambigu­
ity as the international law relevance of pollution depends on transfrontier 
effect, and this is influenced by natural conditions such as water delivery, the 
speed of flow, etc. At the same time, the efficient prevention of pollution can be 
perceived more within the context of emission. In view of this, the emergence of 
the tendency to prefer emission standards and reducing the significance of the 
iunctim referred to above cannot be regarded as fortuitous. The so-called black 
and grey lists,72 Annex 2 of the Great Lakes Water Quality Agreement on the 
parameters of detergents with a phosphorous content,73 and the appearance of 
the category of highly dangerous substances,74 resulting in a presumption in 
respect of harmful consequences, may be considered as demonstrating the said 
emission standards. The linking of the definition of pollution with the danger of 
damage has effect in this direction.75

ii) Although the initial words of the documents containing the definition of 
pollution amount to a reservation such as “for the purposes of this Convention 
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or of this Resolution”, this must not preclude the existence of the recognition of 
the concept of pollution by customary international law. This is partly supported 
by the frequent definitions of the concept and partly by the similarity of the 
formulations. Consequently, the term pollution, as used in treaties or agree­
ments on the regime of international watercourses, without a more precise 
formulation has to be interpreted along with consideration of the customary law 
concept mentioned above.76

iii) The complex phenomenon of pollution can be subdivided into various 
kinds. Accordingly, a distinction may be made between unique and continuous 
pollution; within the latter, accumulating pollution forms a separate sub-cate- 
gory; as for the effects, particularly dangerous, permanent, irreversible, etc., 
have all been used. Needless to say, the inspection of the various types of 
pollution by international law always requires different methods;77 it remains 
questionable, however, by which means efficient inspection may be realized 
within the context of general international law.

b) Formulations of the prohibition on pollution

Initiation has been due to the ILA and the relevant articles of the Helsinki 
Rules have brought about favourable responses.78

The resolutions taken by international scientific forums start from the point 
that, concerning international obligations, a distinction has to be made between 
new and already existing pollution.

In terms of the Helsinki Rules, “... a State must prevent any new form of 
water pollution or any increase in the degree of existing water pollution in an 
international drainage basin which would cause substantial injury in the terri­
tory of a co-basin State..(Article X, para. 1/a).79 This obligation of preven­
tion is, however, made relative by two conditions:

i) The formula “consistent with the principle of equitable utilization”, regard­
ing pollution as a form of water utilization, permits limited pollution80 and, as 
a consequence of the concept of reasonable and equitable utilization, does not 
make the demarcation line between prohibited and lawful pollution very dis­
tinct. Also, what was not taken into consideration was that “it is conceivable 
that pollution might do serious environmental damage before resulting in any 
substantial injury which deprives a state of its equitable share”.81 Besides, there 
is a certain controversy in the Helsinki formula, i.e., why pollution could not be 
increased in the case of a hardly polluted international watercourse, in compli­
ance with the principle of reasonable and equitable utilization.

The reference to reasonable and equitable utilization seems to be permissible 
when thinking of the procedural aspects of the said principle, e.g., information, 
notification, consultation.82 Nevertheless, the obligations in question may also 
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be coordinated with the fundamental principle of international cooperation,83 
reference was made to it in the foregoing.84

ii) Laying emphasis on “substantial injury” results in non-substantial injuries 
not being identical to de minimis damage, and the explicit use of the attribute 
implies that one reaches this conclusion resulting in some kinds of pollution 
entering what can only be described as a somewhat grey field.85

Contrary to the Helsinki Rules, a strict prohibition is declared in the Athens 
Resolution of the IDI, which reads as follows: “.. . States shall take, and adapt 
to the circumstances, all measures required to (a) prevent any new form of 
pollution or any increase in the existing degree of pollution.” (Article III). Even 
if environmental protection aspects86 manifested themselves in the said resolu­
tion, it is difficult, to come to an unequivocal conclusion when interpreting it. 
With increasing non-adherence to the original draft text, prohibition became 
more and more strict, e.g., with the disappearance of the hint of due care87 
suggesting the acceptance of absolute territorial integrity.88 The Institute rejected 
the approach of starting from the principle of reasonable and equitable utiliza­
tion,89 instead basing its view explicitly upon principle No. 21 of the Stockholm 
Declaration on Human Environment,90 but incorporating, however, all its 
ambiguities.91 To its credit, the Athens Resolution on the other hand, did not 
lay emphasis on substantial or serious pollution; nevertheless, it does evidently 
imply the tacit supposition of the failing relevance of de minimis damage. 
Anyhow, even the Athens Resolution could not escape an inherent contradiction: 
as the formulation of Article II, repeating the Stockholm formula, could be 
considered as a result obligation, the provisions of Articles III and IV represent­
ing only obligations of conduct.92 The difference between these two kinds of 
international obligations appears in a particularly striking form in the rules 
relating to the reduction of existing pollution.

The respective stipulations of the Helsinki Rules only provide for the follow­
ing: “Consistent with the principle of equitable utilization, ... a State ... 
should take all reasonable measures to abate existing water pollution in an 
international drainage basin to such an extent that no substantial damage is 
caused in the territory of a co-basin State” (Article X, para. 1/b).93 Apart from 
the iunctim established with the principle of equitable utilization and the em­
phasis laid on substantial damage, mentioned earlier, the formulation referred 
to above which, mainly as a result of the declared obligation to negotiate,94 can 
hardly be considered as soft law,95 referred largely to fictitious events for an 
important part of the cases concerned. In fact, there is good reason to suppose 
that, for numerous international watercourses, their existing pollution was 
already contrary to the concept of reasonable and equitable share when, accord­
ing to internal logic, this degree of pollution ought to have been abated.

The deficiencies mentioned above have been partly eliminated by the 
Montreal Resolution which declared that “... States shall (b) take all reasonable 
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measures to abate existing water pollution to such an extent that no substantial 
injury is caused in the territory of another State” (Article I).96 The text of the 
Athens Resolution of the IDI is, essentially, identical to the Montreal formula­
tion, with the exception that the concept of gradual pollution is introduced in 
the latter.97

As is clear from the above, the distinction between existing and new pollution 
has been the starting point for resolutions taken by international forums. 
Nevertheless, the correctness of this approach may be questioned from several 
points of view; so, it has not been resorted to by the majority of treaties or 
agreements concluded with the aim of checking pollution.98 It also involves 
serious consequences from a practical point of view, i.e., it may appear as an 
additional means of exemption from the implementation of an international 
obligation, as it can hardly be stated at any given moment whether the pollution 
in question constitutes an already existing or a new phenomenon. In this 
context, reference has to be made, furthermore, to the permanent changes of 
polluting agents or materials, the influence of natural conditions, and the actual 
difference between latent and accumulating pollution. With this in mind, the 
distinction between existing and new pollution has been omitted from the 
Evensen draft, and a general obligation of prevention is declared.99 Besides, a 
more general aspects of environmental protection also make their appearance 
in the text, which reads as follows:

“In cases where pollution emanating in a system State causes harm or 
inconveniences in other system States of a less serious nature than those dealt 
with in paragraph 1) of this article, the system State where such pollution 
originates shall take reasonable measures to abate or minimize the pollution. 
The system States concerned shall consult with a view to reaching agreement 
with regard to the necessary steps to be taken and to the defrayment of the 
reasonable costs for abatement or reduction of such pollution.”1

The international obligation regarding the control and, in particular, the 
reduction of the pollution of an international watercourse obtains a specific 
dimension by the fact that a watercourse in question transflows, ipso facto, the 
territory of two or possibly more riparian states.

With this in mind, Evensen’s Second Draft contains the following rule:
“A watercourse State shall be under no obligation to abate pollution emanat­

ing from another watercourse State in order to prevent such pollution from 
causing appreciable harm to other watercourse State or States, unless otherwise 
agreed in the relevant watercourse agreement or other agreement or arrange­
ment. Watercourse States shall, as far as possible, expeditiously draw the 
attention of the pollutant State and of the States threatened by such pollution 
to the situation, its causes and effects.” (Article 23, para. 3).

In providing for the obligation relating to the prevention of new pollution, the 
draft text of the AALCC from 1973 reads as follows: “... regardless of whether 
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or not such pollution originates within the territory of the State...” (Proposi­
tion VIII). The above, rather unclear, formulation ought to lead, in conformity 
with the wording of Proposition IX, to the universal responsibility of the states 
causing pollution.

Practical arguments may support this approach, i.e., frequently no distinction 
can be made between the sources of pollution. Taking, however, the level of the 
principle in general international law, the omission of the requirement of joint 
action seems to be acceptable. In also applying the principle of cooperation to 
this situation, the provisions of the Evensen draft quoted above went, in fact, 
as far as they could go.

Accordingly, aspects of land-based sea pollution could not be incorporated 
into the draft. This is, in fact, a field which affects coastline states in the 
international community.

Having provided a survey of international law-making on the protection of 
international watercourses against pollution, the selection of “Prevention of 
Pollution of Rivers and other Inland Waters” as one of the subjects of the 
programme for the development and periodic review of environmental law 
seems to be a little exaggerated.102
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CHAPTER IX

The application of international 
legal norms relating to non-navigational 

uses of international watercourses

1. Introduction

As Yassen states, “L’application est 1’operation qui assure le passage de 
1’abstrait au concret”.1 This concise wording incorporates complicated prob­
lems of international law; as one would expect, the analysis of the problems 
referred to above cannot form the subject-matter of an article dealing with a 
specific field of international law. Hence, there is no place here for interpretation 
as a conditio sine qua non of the application of the law; and what is more, a 
preceding phase, i.e., the proving of norms of this nature,2 also cannot be 
discussed in respect of general international law. The same is applicable, further­
more, to the conditions of the bona fide fulfilment of international obligations, 
the possible operations of the application of the law,3 the clash between the 
norms of international law concerning the same subject-matter,4 and the mo­
dalities of the settlement of disputes.

As is evident from the preceding comments, universal and non-universal 
international organizations have been playing a major role in international 
law-making aimed at the establishment of the utilization regime of international 
watercourses.5 In spite of this, they may receive only a very modest share in the 
application of international legal norms dealing with this subject. As a result of 
the particular structure of international conventional law, dealing with this very 
field, i.e., the quasi-hegemony of bilateral and restricted multilateral treaties or 
conventions, the extension of the range of participants to the said treaties or 
conventions6 could not be considered. In fact, this was not even necessary with 
regard to general international law. The cases in which international organiza­
tions took a stand in actual disputes affecting water utilization may be con­
sidered as exceptional.7

Even if the codification of general international law relating to non-naviga­
tional uses of international watercourses could be accomplished, it seems im­
probable, indeed, that international organizations could acquire the right of 
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inspection as has been established, e.g., concerning the international protection 
of human rights or the use of atomic energy for peaceful purposes.8 In fact, this 
statement is not at all exaggerated even in the face of efforts aimed at the 
implementation of documents that are not formally binding.9

With the above in mind, two problems will be analyzed in the present 
Chapter: first, institutions ensuring the continuous cooperation of the interested 
states, called committees in a simpler form, will be considered; second, the 
possible role of international responsibility as an institution ensuring, in general, 
the enforcement of international legal norms in this particular field of interna­
tional law will be raised.10

2. Committees

The necessity for organized and institutionalized cooperation was long ago 
recognized by states; as a result, joint organs, in charge of water regime prob­
lems were set up, and they were called committees, which were provided with 
various attributes. Committees of this kind were established as early as the 19th 
century11 but, essentially, their extensive use was realized in the 20th century. By 
1970, their number exceeded one hundred12 and, as one might expect, several 
more have subsequently been founded. For the time being, it is almost impos­
sible to imagine a treaty or convention dealing with the water regime without 
instituting a relevant committee. It was for this reason that the question was 
raised whether the riparian states were not under an international obligation to 
institutionalize their respective relations.13 A negative answer has to be given to 
this question as the setting up of committees has been coupled with international 
treaties or conventions providing for their composition, functions and powers, 
the methods of taking decisions, etc. On the other hand, if an obligation to 
conclude a treaty is not to be considered as set out above, an obligation to 
organize an international administration or regime will not exist either.14 Never­
theless, the absence of an obligation with such a content must not mean that the 
institutionalization of relations in the field of water regimes and the setting up 
of committees have not been desirable. In fact, this was already recommended 
in Article II, point 7) of the Madrid Resolution of the IDI adopted in 1911. 
Similarly, starting form the same context, it is declared by the 1961 Salzburg 
Resolution: “It is recommended that States interested in particular hydrograph­
ic basins investigate the desirability of creating common organs for establishing 
plans of utilization designed to facilitate their economic development as well as 
to prevent and settle disputes which might arise.” (Article 9). The relevant 
solution as provided in Article XXXI of the Helsinki Rules seems to be con­
tradictory: “joint agency” is mentioned within the context of the methods of 
dispute settlement, on the one hand, but “the creative function of the joint 
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technical agency in planning the utilization of the basin” is emphasized on the 
other.15 Furthermore, the following is explicitly declared in the 1976 Madrid 
Resolution: “With a view to implementing the principle of equitable utilization 
of the waters of an international drainage basin, and consistent with the pro­
visions of Chapter VI of the Helsinki Rules relating to the procedures of the 
prevention and settlement of disputes, the basin States concerned and interested 
should negotiate in order to reach agreement on the establishment of an interna­
tional water resources administration.” (Article 2, para. 1).

International lawyers preferred, in fact, to describe the activity of the commit­
tees in question;16 accordingly, hardly any efforts were made aimed at the 
investigation of international law problems relating to the functioning of the 
committees in question. This can be explained, first and foremost, by the fact 
that the international law element was necessarily pushed into the background 
within the activities of the committees concerned. In addition, actual differences 
between the committees, making any generalization difficult, have to be taken 
into consideration as well. These differences between the individual committees 
regarding their functioning, composition decision-making, territorial authority, 
the extent of their tasks, and financial problems are clearly illustrated in an 
Annex attached to the ILA’s Madrid Resolution.17 The possible extent of the 
tasks of these committees as well as an optimum organizational model, in 
compliance with these tasks, have formed the subject-matter of recent re­
search.18 The committees, i.e., the organs allowing for international cooperation 
in the field of water regimes, are briefly characterized below.

The composition of the committees is coordinated within the international 
treaties or conventions by which they have been set up. Bilateral treaties provide 
for the establishment of a committee on a parity basis, i.e., all parties delegate 
their representatives to the committee in equal number. A committee may be 
composed of two national sections.19 Instead of formally setting up a commit­
tee, representatives are designated20 by both parties in some cases; this is, 
however, a solution which does not affect the substance of the matter as, 
according to the correct assumption by Klimenko, “there are several common 
features in the work of representatives and river regime committees”.21 The 
number of committees set up in terms of a multilateral treaty or convention 
should be the same as the number of contracting parties.22

The organization of the committees in question is characterized by a high 
degree of variety. As a rule, they consist of one or more representative(s) of the 
member states, called delegates, commissaries, proxies, etc. Experts are em­
ployed to give assistance. The committees also set up various sub-committees. 
Thus, as many as twenty international offices function under the auspices of the 
international joint committee set up under the American-Canadian treaty of 
1909;23 the Council of Water Quality of the Great Lakes and the Consultative 
Research Council were placed under the guidance of the committee set up by the 
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agreement on the water quality of the Great Lakes.24 Some committees have at 
their disposal a permanent office or secretariat.25 The 1969 treaty on the La 
Plata Basin set up a separate system with the following structure: an annual 
conference of foreign ministers, an inter-governmental coordinating committee, 
i.e., a permanent body consisting of the heads of the diplomatic missions of the 
contracting parties accredited to Argentina and, finally, an administrative staff 
led by a secretary.

The organization of the committees is related to their international status. 
The overwhelming majority of the committees are not international organiza­
tions as they have no permanent organizational features; accordingly, they may 
be regarded as joint organs having control of international tasks.26 There are, 
however, several committees with the legal status of an international organiza­
tion, as a result of explicit provisions contained in the relevant treaty or 
convention27 or the structure of the committee proper.28

If an international organization was set up by a respective treaty or conven­
tion, the privileges and exemptions of the state representatives participating in 
the work of the body concerned are specified;29 also, the legal status of commit­
tee members was not laid down in detail; instead, some facilities, e.g., simplified 
border crossing agreements, were established, relating to the carrying out of 
their habitual work.30

It is a difficult task to characterize the scope and activities of these committees 
as they depend, essentially, on particular factors, i.e., the specific features of 
international watercourses within their territorial jurisdiction or authority, the 
relationships of the participating states with one another, etc. Thus, Colliard 
makes a distinction31 between committees with technical, technical-administra­
tive and judicial or normative jurisdiction. As for the first group, they essentially 
consist of engineers with technical tasks, assuring only a minimum degree of 
institutionalized cooperation.32 A technical-administrative committee, called a 
committee charged with water uses and management by the author, has wide 
authority, including the expression of its view on rivercourse regulation projects, 
the costs of such works, the maintenance of waterways, plans regarding the 
comprehensive problems of construction and hydrotechnical works, the submis­
sion of proposals concerning the amendment of the respective agreement or 
replacing it by a new agreement, actual international control of the relevant 
river, etc. In spite of the predominance of technical problems to be complied 
with by the committee, its activity is not absolutely restricted to this particular 
field.33 As for committees with normative or judicial authority, they are charged 
with the comprehensive control of the respective river from administrative and 
judicial points of views.34

The classification as outlined above seems to be simplified and, hence, it can 
hardly be enforced in practice. Thus, it is easy to demonstrate that committees 
classified as belonging to the technical field by the author are used to dealing 
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with problems that are characteristic for those from the second or third cate­
gory. Thus, the permanent joint technical committee set up under the 1959 Nile 
agreement has large-scale control functions and is entitled to elaborate draft 
treaties or agreements; the permanent committee of the Indus has the task of 
elaborating statutes and is authorized to settle disputes, etc. Essentially, it is 
unacceptable to see a committee incorporating the best model which has both 
an administrative and a normative function.35 Furthermore, it is equally unac­
ceptable if various powers exclude each other; thus, the American-Canadian 
International Joint Committee, regarded as a type of committee with normative 
and judicial authority, is in charge of large-scale technical and administrative 
tasks as well.36

It is a fundamental function of the committees to offer an appropriate forum 
for interstate negotiations and consultations. The committees supervise the 
problems associated with water uses and management, relating to international 
watercourses within their authority first and foremost from scientific, technical, 
and economic aspects; the exchange of information is an obvious element of this 
activity. Apart from the tasks of a general nature, the committees may be 
entrusted with other types of task by particular treaties or conventions concern­
ing water uses and management; e.g., they may be entitled to study the hydro- 
logical, hydrotechnical and economic characteristics of a given international 
watercourse, to prepare water regime projects,37 to build and operate construc­
tion works,38 to control water utilization.39

When looking at the international legal element of the activities of these 
committees, the first point that comes to mind is that when performing its 
functions, a committee has to necessarily interpret and apply an international 
treaty, convention or agreement as its tasks relate, essentially, to the application 
of an international document of this kind. From the problems that may arise in 
this context mention should be made of determining the territorial scope of the 
relevant water regime treaty, i.e., the authority of the committee concerned, the 
possibilities of extending the scope of the committee’s tasks, etc.40 Actual tasks 
in the field of international law may consist of the following: laying down 
statutes,41 submitting proposals aimed at the amendment of a treaty or its 
replacement by a new one,42 carrying out some exceptional functions as an 
authority,43 and maintaining contact with other committees.44

One may raise the question whether or not the activities of these committees 
relating to international law are limited by their cooperative function, concern­
ing the settlement of international legal disputes in particular. Actually, various 
legal disputes may arise in the application of a given international convention 
dealing with water regimes. Thus, i) in view of the fact that the functioning of 
a committee is bound to a given international treaty or convention, the extent 
within which the committee in question may act beyond the limits of the treaty 
or convention concerned has to be determined; similarly, it should be made clear 
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whether or not the committee may take into consideration other international 
treaties or conventions than the one to which it is bound, as well as the general 
rules of international law; in other words, to what extent is the committee 
entitled to apply the method of systematic or methodological interpretation of 
the relevant treaties or conventions; ii) the limits within which the transfrontier 
effects of interference with water regime conditions (being beyond the operation 
of the explicit provisions of the respective treaty or convention) may be exam­
ined within the framework of the committee proper should be laid down; lii) it 
should be decided whether or not the committee is authorized to consider the 
problem of responsibility under international law when there is a breach of a 
treaty, other internationally wrongful acts or the possible harmful consequence 
of lawful behaviour.

As a result of the complicated nature of the function of these committees and 
of the international legal disputes concerned, is has been frequently the case with 
water regime treaties that matters that remained unsettled within the framework 
of the respective committee or proved to be insoluble were referred to central 
organs of the contracting parties. This means that, in order to settle these 
disputes, recourse has to be made to conventional diplomacy, without the 
possibility of exploiting the advantages of the institutionalization of the relevant 
relations.

The report of an experts’ commission set up by the UN Secretary-General 
suggested doubling the number of such committees. Thus, a technical commit­
tee, composed mainly of professional engineers, would deal with planning 
cooperation, and the other committee would be charged with the settlement of 
disputes. Separation would here serve to exclude conflicts, which are disturbing 
the spirit of cooperation.45 It is a further argument for this approach that, with 
its application, aspects of international law could more efficiently be enforced 
in the administration of international watercourses. Nevertheless, it has to be 
stated that international practice has so far failed to develop in this direction; 
accordingly, the committees with general authority continue to deal with the 
settlement of disputes.46

As for the problems relating to the authority or jurisdiction of these commit­
tees, the most important points concern the methods of decision-making and the 
legal nature of the decisions. The presumed general rule is that decisions have 
to be taken unanimously; this is quite normal for parity-based committees. 
Exceptions to this rule are exceptional47 and they principally concern commit­
tees on which the delegates of several states are represented. As a rule, 
unanimously approved decisions do not come into effect immediately, i.e., theii 
binding force requires the approval of the governments of the member states. 
Most relevant treaties, conventions or agreements provide for formal approval; 
nevertheless, it has been habitually the case that the approving declaration of the 
government concerned has been subject to a delay so that, after the lapse of this 
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delay, the decision in question comes into force,49 i.e., tacit approval is here 
stipulated.

Essentially, a continuous decision-making process, aimed at the application 
of the given water regime document, is realized within the framework of the 
committees here dealt with. The legal nature of these decisions depends on 
various factors, summarized as follows: i) according to the municipal law of the 
contracting parties, the central organ approving the committee decision is 
authorized to conclude an international treaty or convention; ii) the assessment 
of “tacit approval” has to be clarified; iii) it has to be decided whether the 
subject-matter of the relevant decision is within the field of international law or 
falls within the sphere of municipal law, i.e., civil law or administrative law in 
particular. Taking the aforementioned into consideration, a uniform legal na­
ture for committee decisions is out of the question, and an international treaty, 
convention or agreement, established in a simplified form, may be acknowl­
edged for only some of the respective cases.

3. The utilization regime of international 
watercourses and international responsibility

a) Introduction

Transgressing the traditional theory, the ILC acknowledged the general 
character of international responsibility. Dividing international law into pri­
mary and secondary rules has been a logical consequence of the above view.50 
As for the former, the rules within it establish the international rights and 
obligations of states in various spheres of international relations, e.g., the 
interstate relations originating from the uses of international watercourses, 
while rules of the latter lay down the consequences of the violation of the 
primary rules under international law. Taking into consideration the general 
character of the norms of international responsibility, it seems appropriate to 
state that a reference to the said norms would be sufficient when applying the 
norms of international law relating to the utilization of international water­
courses. Further, one could argue that, prima facie, this approach would comply 
with the ILC concept.

In spite of the said premise, several authors have argued for the completion 
of the elaboration of the utilization regime of international watercourses by 
investigating problems of international responsibility.51 These efforts are not 
only supported by practical aspects, i.e., claims for international legal respon­
sibility presented in actual disputes,52 and some clauses of this kind, contained 
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in some international treaties or conventions, but there are theoretical argu­
ments as well, along with the nature and content of the so-called primary rules 
which affect legal relations arising from international responsibility.

It is interesting to note that the problem of international responsibility came 
to the fore, essentially, within the context of transfrontier pollution, thus result­
ing in a somewhat paradoxical situation: as was shown above, the extrapolation 
of the rules of water utilization was needed to provide a foundation for the 
prohibition of pollution of this kind, while the actual problem referred to 
showed, rather, the opposite, i.e., reverting the solutions to international re­
sponsibility resulting from transfrontier pollution to the cases of violating 
utilization rules. From the point of view of a possible recourse to international 
responsibility there is, however, a substantial difference between the two sets of 
facts, which has to be now analyzed.

Evidently, the system of international responsibility cannot be discussed 
within the framework of the present work. With this in mind, only two problems 
need to be mentioned; first, the relationship between the solution of responsibil­
ity problems occurring in connection with the utilization of international water­
courses and the general rules of international responsibility; second, the rule of 
international responsibility in the application of international rules concerning 
the utilization of international watercourses.

b) Possible special features of international responsibility 
in connection with the utilization regimes of international 

watercourses

Although the treaties or conventions relating to the utilization regime of 
international watercourses contain primary rules, references to possible interna­
tional responsibility may be found, however, in some treaties. Secondary rules 
may appear in clauses on the reservation of rights, of a negative character; we 
may here cite one case, “the provisions of the convention did not in any way 
modify the responsibility imposed on States as regards injury by the rules of 
international law”.53 In other treaties, conventions and agreements internation­
al responsibility is declared in the case of a breach of treaty, i.e., an internation­
ally wrongful act.54 In further conventional documents this responsibility is 
implied; thus, the parties may be relieved of the fulfilment of their obligations 
in specified cases, such as an exceptional drought or a serious accident;55 they 
could agree to the fluvial inundation of their territory set against a method of 
compensation;56 furthermore, abandoning an indemnity may be stipulated as 
well.57

Even if the majority of the respective treaties or other relevant documents fail 
to provide for international responsibility, this fact is not an obstacle to raising 
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the problem of international responsibility as “... reparation therefore is the 
indispensable complement of a failure to apply a convention, and there is no 
necessity for this to be stated in the convention itself.”58

The approach to an internationally wrongful act has been also applied in 
documents realizing the identification of general international law.59 Neverthe­
less, a particular problem may be recalled. Limiting responsibility to compensa­
tion is applied, principally, in treaties.60 Anyhow, conventional clauses with this 
content should not be assessed as a non-applicability of other legal conse­
quences of responsibility,61 for this would be contrary to the provision of 
restrictive interpretation.62 Accordingly, international responsibility resulting 
from the violation of a water utilization regime has no specific feature.

Taking the preceding remarks into consideration, along with the relatively 
small number of conventional documents with this content, and the provisions 
of conventional clauses, it is irrelevant to speak oj the establishment of a special 
system of responsibility,63 taking into account the particular nature of interna­
tional watercourses, one can also hardly imagine this in the future. Accordingly, 
the general rules of international responsibility are enforced in the field of non- 
navigational uses of international watercourses.

Another distinction applied by the ILC, i.e., separating international respon­
sibility for an internationally wrongful act and international liability for injurious 
consequences arising out of acts not prohibited by international law64 is also 
relevant in the field of the law relating to non-navigational uses of international 
watercourses. Some treaties provide for compensation for damage resulting 
from the establishment and functioning of a water utilization regime 65 A 
distinction between unavoidable and unforeseen damage is also worthy of 
attention.66

c) The role of international responsiblility in the application 
of the utilization regime of international watercourses

Conforming to other regulated fields, international responsibility arising out 
of the violation of obligations is also an inseparable element of the regulation 
of non-navigational uses of international watercourses under international law. 
In fact, it has been formulated unequivocally in the draft articles on State 
Responsibility, accepted by the ILC in 1980, which reads as follows: “Every 
internationally wrongful act of a State entails the international responsibility of 
that State.” (Article 1).

In spite of this indisputable premise, several authors have come to a different 
conclusion. It has to be admitted, however, that this has occurred principally 
from the point of view of pollution or environmental protection. According to 
Rest, there are, e.g., so-called primary rules providing for the prevention or 
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restriction of injurious consequences to the environment of transfrontier origin, 
nevertheless they do not involve the actual responsibility of the state concerned 
for damage of this nature.67 In the view of other authors, either the legal 
institution of international responsibility proper is inadequate in this field,68 or 
the enforcement of international responsibility cannot be validated, when con­
forming to the nature of both conventional and a fortiori customary law 
obligations related to transfrontier pollution.69 Kiss recognized only soft re­
sponsibility;70 there is also a widely adopted view suggesting the conclusion of 
conventions or agreements establishing private international law responsibility 
for the prominent cases of environmental damage.71

If the arguments against the role of international responsibility are connected 
in the field of non-navigational uses of international watercourses, being within 
the scope of the international law of environmental protection, with the absence 
of sanction mechanisms under international law, even if not complete, or 
strikingly inefficient at least,72 or, finally, they result from practical considera­
tions, then they exceed the declared aims of the present work. Nevertheless, 
there are two inherent causes which have an influence on the possible role of 
international responsibility that are worth mentioning.

i) As already stated, the state is obliged to pevent transfrontier effects of water 
utilization beyond a given limit. Notwithstanding this, water uses themselves are 
only exceptionally coupled with the exercise of public power. This manifests 
itself, furthermore, in that the conduct of persons not acting on behalf of the 
State is bound in this field to a state licence, concession, etc., and, when issuing 
it, the respective state has to proceed in accordance with its international 
obligations. As a matter of fact, the failure of the state to comply with this would 
establish international responsibility. Nevertheless, another situation has to be 
taken into consideration which has occurred mainly in the field of pollution, i.e., 
the unlawful conduct of individuals proceeding contrary to their license or 
concession or without any such license or concession, respectively. The point 
here is whether or not the international responsibility ot the state from whose 
territory transfrontier damage of this kind originates is established. It can hardly 
be disputed that, given this state of facts, not only foreign individuals may sutler 
damage,73 but also the state exposed to a transfrontier effect. With this in mind, 
several authors have come to the conclusion that a state has international 
responsibility for damage in the territory of which the given transfrontier effects 
arose, for pollution in particular.74 This would mean a sort of strict or objective 
liability,75 with the damage as caused being the only relevant point. This is, 
however, out of the question at the level of general international law. The 
concept of the objective responsibility of the state was not only rejected by the 
ICJ in the Corfu Channel case,76 but the presumption of responsibility, based 
on the maxim res ipsa loguitur was not accepted either.77 Quentin—Baxter 
excluded the recognition of objective responsibility by the international com­
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munity expressis verbis (explicitly),78 and this is confirmed by the history of the 
negotiations that led to the formulation of Article 235 of the 1982 UN Conven­
tion on the Law of the Sea.79

Similarly, liability for possible injurious consequences arising out of an act 
not prohibited by international law cannot be taken into consideration as the 
set of facts outlined in the foregoing are ipso facto unlawful, not only under 
international law, but from the point of view of municipal law as well.

Accordingly, the international responsibility of a given state can be raised 
only on the basis of whether or not the state concerned took due care in the 
control of water uses involving transfrontier effects,80 as required by the primary 
rules of international law.81 As a consequence of this, the relevant decision has 
to be treated as a question of evidence.82 Thus, the available means of control, 
the functioning of the competent state mechanism, and the delay allowed for 
reaction, all have to be examined. Nevertheless, if a breach ot an obligation, 
imputable to the given state, can be established, there is no more room for 
deliberating whether or not the state concerned proceeded as it was expected to 
do, according to the ILC concept at least.83 Notwithstanding this, some reality 
of an exemption from international responsibility has to be acknowledged in 
principle as otherwise one would return to the concept of objective responsibil­
ity, i.e., the respective state would be liable for any transfrontier damage 
originating from its territory.84

As one would expect, the preceding comments should not preclude objective 
responsibility in terms of a treaty or convention to be concluded by the interest­
ed states;85 nevertheless, the obstacles to wide-scale acknowledgement of solu­
tions of this kind are clearly demonstrated by the response to the relevant draft 
convention, elaborated under the auspices of the Council of Europe in 1969; in 
fact, the relevant Article 7 of the draft was found to be unacceptable by the 
Committee of Ministers.86

ii) The norms of international law relating to the utilization of international 
watercourses have, in fact, some inherent peculiarities which, with some exag­
geration, may make the success of raising the problem of international respon­
sibility in practice rather illusory. It is not only that the ambiguous character of 
international law raises difficulties in general;87 in fact, it is rather difficult or, 
in some cases even impossible, to demonstrate in the field examined here that 
“an act of State is not in conformity with what is required of it by an obliga­
tion”.88 To sum up the statements of the preceding chapters, the points to be 
considered in this context comprise the set of principles of general international 
law, the wide-scale use of discharging clauses, the emphasis laid on the “substan­
tial” character of damage, and the preponderance of procedural rules. Needless 
to say, procedural obligations can also be violated but, to refer to Quentin- 
Baxter, this is not a basis in itself for submitting a claim;89 hence, the said acts 
will be regarded as non-obligations.90 On the other hand, the sanctions in 
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McCaffrey’s draft (Article 13 (3)) seem to have excessive provisions,91 espe­
cially when thinking of the non-existence of a direct causal link between the 
disconsideration of procedural requirement and the actual damage.

As regards the soft law character of the principal elements of the international 
legal regulation relating to the utilization of international watercourses, one can 
doubtless argue that the binding force of a provision depends not only on its 
form but its content as well.92 This, however, would be a false interpretation of 
international practice which cannot be considered, in fact, as if the enforcement 
of international responsibility, forming an important element of the internation­
al legislative process, ought to be finally excluded. On the contrary, this should 
be maintained in principle, and two practical approaches are applied: either 
having recourse to new international law-making with a view to finding a 
solution to the respective problem93 or, while making reference to it, relieving 
the interested parties from the task of complying with their accepted interna­
tional obligations.

Finally, reference should be made in this context to the dilemma of whether 
transfrontier damage results from a violation of international law or is a 
consequence of lawful conduct. For most of transfrontier damage, it is difficult 
to solve the dilemma.94 This would involve, a paradox, i.e., the damage caused 
ought to be compensated,95 and this would mean a return to the concept of 
objective responsibility already rejected.96

Summing up the above, international responsibility has a very limited role in 
respect of the utilization regime of international watercourses. This necessarily 
gives rise to the question whether it would be convenient to look for other ways 
and means to compensate damage, e.g., at the private international law level,97 
while maintaining and, even more, developing international responsibility.98 
This problem nevertheless reaches beyond the subject-matter of the present 
work.
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82 This was the argument of Judge Winiarsk! in the Corfu Channel case (ICJ Report, p. 54)_
82 Cf. the enumeration in Article 3 of the draft on the constituent elements of a violation of 

international law.
84 Lammers claims the presumption of responsibility (Lammers: op. cit. p. 588).
85 Cf. the 1973 La Plata Treaty between Argentina and Uruguay, Articles 51—52, and Article

42 of the 1975 Statutes of the River Uruguay Committee.
88 See Yearbook ILC 1974, Vol. II, Part 2, p. 346. It cannot be foreseen whether or not this 

problem will again be raised in a new initiative aimed at concluding a treaty (see Naturopa, 

No. 1987/55, pp. 5 and 30).
88 C^Or^Xon Sta^esponsibility, Article 16 (Yearbook ILC, 1980, Vol. II, Part 2,

89 Quen™-Baxter’s Fourth Report UN Doc. A/CN.4/313 Annex). In respect of evidence, this 
statement should in Barboza’s view be modified (UN Doc. A/CN .4/402, pp. 9, 13).

- 13. P«a. 3. (UN Doc. A/CN.4/399), Add. 2, p. 14.
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92 Kelsen: op. cit. p. 9.
93 Cf. LacharriEre: op. cit. p. 201.
94 It may be of particular importance in this respect that the maxim sic utere tuo forms the main 

support for the codification concept concerning liability for injurious consequences arising out of 
acts not prohibited by international law (Yearbook ILC, 1980, Vol. II, Part 2, p. 159).

95 For the ambiguous formulation of this obligation see: Quentin-Baxter’s Third Report, 
Schematic outline, sec. 4, Articles 1—2.

96 For the criticism of this solution see: Brownue: op. cit. 1983, pp. 50 et seq.; according to 
Margraw, only the actual views came nearer to each other; Margraw: op. cit. p. 313.

97 In conformity with Principle No. 22 of the Stockholm Declaration. This may be interpreted, 
however, as if no adequate international regime had existed for compensating transfrontier damage 
and merely its establishment was set as a purpose (GOndling: op. cit. p. 274).

98 E.g. Sand: op. cit. pp. 7—8 (for an abstraction from the state frontier see: Sand: op. cit. 1978, 
p. 165); Fischerhof, op. cit. p. 86 et seq.; OECD Report from 1984, point 3) (EPL, 13/3/4/1984), 
p. 123.
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Abbreviations

AAA

AALCC 
AFDI
AJ
AJIL 
ASDI 
ASIL 
AV 
BCICLR 
BYBIL 
CBR
CD 
CDI 
CJTL 
CMEA 
CYIL/ACDI 
DIHD

DLY 
ECE 
ECOSOC 
EPL 
FAO 
GAOR 
GYIL 
HJGY

ICJ 
1CLQ 
IDI
IJIL

Annuaire de 1’Association des Auditeurs et anciens Auditeurs de l’Academie 
de droit international de la Haye 
Asian-African Legal Consultative Committee
Annuaire fran<?ais de droit international
Allam- es Jogtudomany (Political and Legal Science) — Budapest
American Journal of International Law
Annuaire suisse de droit international
American Society of International Law
Archiv des Vblkerrechts
Boston College International and Comparative Law Review
British Yearbook of International Law
Canadian Bar Review
Commission du Danube
Commission du droit international
Columbia Journal of Transnational Law
Council for Mutual and Economic Aid (Comecon)
Canadian Yearbook of International Law
Droit International et Histoire Diplomatique Documents choisis par C.A.
Colliard — A. Manin (Paris, 1970)
Duke Law Review
Economic Commission for Europe
United Nations Economic and Social Council
Environmental Policy and Law
Food and Agriculture Organization
UN General Assembly Official Record
German Yearbook of International Law
Hatalyos jogszabalyok gyujtemenye (Corpus of Prevailing Legal Rules)

(Budapest 1979)
International Court of Justice
International and Comparative Law Quarterly
Institut de droit international
Indian Journal of International Law
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ILA 
ILC 
ILM 
IYIL 
JDI 
JRMP 
Kiilpol. 
LNTS 
Martens, Rec. 
Martens, NRGT 
MLR 
NYIL 
OCDE 
OECD 
OMS 
0ZOR 
PCIJ 
PYIL 
Questions 
RBDI 
RCADI 
RDC 
RDI 
RDILC 
RGDIP 
RHDI 
RIAA 
RREI 
RSA 
SEMP

International Law Association
International Law Commission
International Legal Materials
Italian Yearbook of International Law
Journal de droit international
Jugoslavenska Revija za Medunarodno Pravo
Kiilpolitika (Foreign Policy) — Budapest
League of Nations Treaty Series
De Martens, Recueil des traites
De Martens, Nouveau recueil general de traites
Michigan Law Review
Netherlands Yearbook of International Law
Organisation de cooperation et de developpement economique
Organization for Economic Co-operation and Development
Organisation mondiale de la sante
Osterreichische Zeitschrift fur Offentliches Recht und Volkerrecht
Permanent Court of International Justice
Polish Yearbook of International Law
Question of International Law — Budapest
Revue beige de droit international
Recueil des cours de 1’Academie de droit international de la Haye
Revue de droit contemporain
Revue de droit international
Revue de droit international et de legislation comparee
Revue general de droit international public
Revue hellenique du droit international
United Nations, Report of International Arbitral Awards
Revue roumain d’etudes internationales
Recueil des sentences arbitrales
Sovietskiy yezhegodnik mezhdunarodnogo prava (Soviet Yearbook of Inter­
national Law)

SGP
SNRT
TK

Sovietskoye gosudarstvo i pravo (Soviet State and Law)
Societe des Nations, Recueil des traites
Tarsadalomtudomanyi Kozlemenyek (Bulletin of Social Sciences)
Budapest

TRHGy Torvenyek es rendeletek hivatalos gyiijtemenye (Official Corpus of Laws and 
Decrees) (Budapest)

UN 
UNEP 
UNGA 
UNTS
VK 
WEW
YUN 
ZadRV 
ZV
ZVB

United Nations
United Nations Environment Programme
United Nations General Assembly
United Nations Treaty Series
Viziigyi Kozlemenyek (Bulletin of Water Management) — Budapest
Wasser- und Energiewirtschaft
Yearbook of United Nations
Zeitschrift fur auslandisches offentliches Recht und Volkerrecht
Zeitschrift fiir Volkerrecht
Zeitschrift fiir Volkerrecht und Bundestaatrecht
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The importance of water as a source of energy used for water supply, power generation, 
irrigation or in industry has greatly increased in the past decades. At the same time the 
necessity to solve the problems of pollution and environment protection has also 
appeared. The international law-making responded to this challenge of facts being 
law-making forces with an exponential growth, and the confirmation of the observance 
and implementation of international legal regulations have come into the limelight.

This work surveys and analyses the almost 500 international contracts for non-naviga- 
tional uses of international watercourses, and it pays special attention to the solutions 
applied in the Danube Basin (frontier-water conventions, water power generation such 
as the Bos (Gabcikovo)-Nagymaros Hydroelectric Power Plant System, pollution con­
trol).

In addition to this, it treats and interprets the pertinent principles of general interna­
tional law, the codification of customary international law in the UN International Law 
Commission as well as its identifications in international scientific conferences.

In the heart of the great number of international legal regulations there are basic 
questions such as the interpretation of territorial sovereignty, the correlation of contracts 
and customary law, reasonable and equitable utilization, the principle of prevention, 
procedural obligations concerning transfrontier impacts assessment and the problem of 
international responsibility and liability.




