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INTRODUCTION

The fundam ental aim of the present treatise is to  deal with restitu tion  
in the sense of the term  as used in In ternational Law, and not with restitu tion  
under Civil Law as it  has developed from Roman law. The la tter is based 
on essentially identical principles in  the  Municipal Legal Systems of all 
nations. The purpose of restitution under Civil Law is to rem edy the 
prejudicial legal effects of a strictly speaking lawful and yet, for a certain 
reason, inadmissible act, by way of restitu ting the original legal situation. 
The concept of restitution, in the sense of the term  as used in Civil Law, 
is clear and does not require a specific legal explanation.

N ot so the restitu tion in the meaning used in International Law. As it 
is pointed out below,1 many jurists had  to adm it th a t  in the literature  
considerable confusion prevails about restitution in the meaning o f the 
term  as used in International Law, which has very remarkable practical 
consequences. There are jurists who trea t restitution in In ternational 
Law as a legal category identical with restitution in Civil Law, so Professor 
Erich Kaufm ann himself, according to  whose opinion both restitu tion  in 
In ternational Law and restitution in  Civil Law are: “ W iederherstellung 
einer Rechtslage, die durch ausserordentliche, der normalen Abwicklung 
des Rechtsverkehrs nicht entsprechende Umstände gestört worden w ar.”2 
In th is way restitution both in In ternational Law and in Civil Law would 
be an in  integrum restitutio, the prelim inary condition of which is n o t a 
delict. I t  is certain th a t  on the international level the definition of Professor 
K aufm ann perfectly conforms with th e  concept of restitution prescribed 
by the  provisions of the Hague Convention IV. (Landkrieg sor dnung);3 
release from requisition of property which could be seized under Article 
53 of the Convention in tim e of war. The definition of Professor K aufm ann 
covers also the obligation under the Peace Treaties to  release the property  
th a t  was taken away, by discriminatory war measures, from the disposal 
of the persons entitled thereto, w hat amounts to an in  integrum restitutio 
similar to the release of an attachm ent by  virtue of the Hague Convention. 
As i t  shall be set forth  in this treatise, the point in all these cases is the  
elimination of legal changes brought about without an illegal act; the 
restitution of a former situation. This kind of restitution, the in  integrum  
restitutio not requiring unlawfulness as a criterion, however, m ay, in 
our opinion, not be correctly qualified on the level of In ternational

1 See p. 54.
-K au fm an n  (1949) 1. Heft.
3 Dölle (1950), paragraph  11.
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Law  as a  genuine res titu tio n . R estitu tion in  th e  sense of the term  as used; 
in  In ternational Law — ev en  if  its  form were an in  integrum restitutio — 
is aim ed at the reparation o f the effects of a proceeding that was unlawful 
under International Law *  Consequently, our statem ent is no t far from 
th e  conception of those in te rn a tio n a l jurists who bring restitution of In te r­
n a tio n a l Law into a  causal connexion w ith international delinquency, as 
for instance Dionisio A nzilo tti, who expresses th is opinion in his Lehrbuch 
des Völkerrechts perhaps in  th e  m ost classical way. Accordingly, restitution 
in In ternational Law includes the  reparation o f all international wrongs 
— b o th  those com m itted  u nder the  law of peace and those committed 
under the  law of w ar — a n d  its criterion is the  Unrechtmässigkeit, the 
established Unschuldigkeit, Unerlaubtheit (“ unrechtsmässigerweise besetzte 
G ebiete” , “ unschuldig v e rh a fte te  Personen” , “ unerlaubterweise beschlag­
n ahm te  Güter” , and so on). The legal purpose of general restitution in 
In te rnationa l Law is in  ev e ry  case the restitu tion  of a situation which 
w ould have subsisted if  th e  wrongful act had  n o t been committed. Below, 
a t  th e  suitable con tex t we quote4 5 a fundam ental judgment of the old 
P erm an en t Court of In te rn a tio n a l Justice to  which nearly all international 
ju ris ts  discussing th is question  refer in some form  (thus besides Anzilotti, 
also L iszt, Oppenheim a n d  Lauterpacht, Guggenheim, Verdross, Marcel 
S ibert and others), and  th e  essential part of which reads as follows: “ . .  .le 
p rincipe essentiel qui découle de la notion mérne de l’acte illicite est que 
la reparation  doit, a u ta n t  que possible, effacer toutes les conséquences 
de l ’ac te  illicite e t ré ta b lir  l ’é ta t  qui a u r a i t . . . existé si ledit acte n ’avait 
pas é té  commis” . W e could  stop a t  this s ta tem en t and a t the  consequences 
a tta c h e d  thereto (“ re s titu tio n  en nature ou, si eile n ’est pas possible, 
pa iem ent d ’une somme correspondant ä la  valeur qu’aurait la restitution 
en n a tu re ” etc.), i f  we res tric ted  our analysis to  general international 
delinquency and to  genera l restitu tion  in In ternational Law. The develop­
m en t o f International L aw  has, however, n o t been closed by  the  solution 
o f th ese  problems, an d  th e  confusion about th e  question is caused by the 
v e ry  fac t tha t in ju risp rudence often no distinction is made between con­
cepts standing near to  one another, moreover, i t  has been attem pted to  
reduce  considerably d ivergen t concepts to  a  common denominator. As we 
have said already, th is  ho lds true , in the firs t place, in respect of the two 
k inds o f in integrum restitutio  (one in Civil, th e  other in International Law), 
in respect of restitu tion  in  th e  proper sense o f th e  term, based on an in te r­
n a tio n a l delinquency, a n d  th e  in  integrum restitutio of International Law 
w hich is independent, in  th e  given case, of a  delinquency; — moreover, 
in  respect of the follow ing concepts, standing near to one another, yet 
d ifferen t in juridical m eaning: restitu tion based on a general delinquency 
a n d  “ restitution based on a  delinquency com m itted in war” ; “ restitution” 
a n d  “ war reparation” ; th e  “ reparation” o f international wrongs in general 
a n d  th e  “war repara tion”  in  the  proper sense of the term , and so on. We 
th in k  if  we were able to  distinguish correctly between all these categories,

4 Ita lics in the te x t  a n d  in  th e  quotations are m ine.
5 See p. 74.
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we should ultim ately succeed in  eliminating those legal difficulties, too, 
which have so far been in th e  way of the legal and practical solution of 
a  great and im portant question of International Law, i.e. the  problems 
relating to restitution of property wrongfully removed from a temporarily 
occupied territory of an enemy. This is the main purpose of our treatise.

We approach the problem from  the side of the law of war, th a t  is to  
say, we do no t s ta r t from the  general delict of International Law, although, 
from  a theoretical point of view, we could arrive a t our final conclusions 
in  this way, too, bu t we try  to  present the formation of the  new law of 
restitu tion in the  perspective of the development of the  In ternational 
Law of war, and we want to  deduce i t  from the legal evolution.

In  the first chapters of our treatise, by applying this m ethod, we try  
to  point out th a t  as early as in the Middle Ages, bu t particularly  since 
th e  appearance of Rousseau i t  was a fundam ental principle of warfare 
th a t  on the theatre of m ilitary  operations private property had to  be 
respected. I t  was forbidden, a p a rt from some exceptions, either to  confiscate 
or to  involve it  without necessity into m ilitary operations. On the  o ther 
hand, based on the Anglo-Saxon conception which became dom inant, all 
S tates were considered to be authorized to  take discriminatory measures 
on their own territory  as regards “enemy property” , incorrectly nam ed 
so according to  the Rousseau Principle. In  this period of legal evolution 
th e  concept of restitution under war law covered only the  restoration of 
property th a t  had been taken  away a t the beginning of or during the  
w ar or, in other words, their release from the restrictions. In  order to  
elucidate the formation of th e  genuine law of restitution, i t  is necessary 
to  point out th a t  the restoration of this kind, i.e. restitution of the  original 
legal status of property th a t  had  been legally taken away or placed under 
restrictions, is not restitution in  the proper sense of the term. The use of th is 
terminology is confusing and i t  is more correct to designate th is legal 
ac t by the English term  “restoration” , as it  was used e.g. in  the  English 
te x t  of the Paris Peace T reaty , to  which also the authentic Russian te x t 
is conform. In  the  analysis of the  Peace Treaties of Paris and the  Environs 
o f Paris the term  “restoration” , i.e. the repeal of the discrim inatory war 
measures (the in  integrum restitutio), has. as a m atter of course, to  be 
separated from war reparations; both are treated  by the Peace Treaties 
if no t as identical, but a t any  rate as analogous categories, both  being 
qualified as war Wiedergutmachung.

We can better approach th e  concept of genuine restitu tion in  In te r ­
national Law if  we acquaint ourselves with the illegalities of the  German 
warfare in the course of the tw o World Wars. We think it necessary to  deal 
in  our treatise in detail w ith the  war crimes committed by  the  Central 
and  Axis Powers which — besides violating the generally adopted provisions 
of the  respective international agreements, in  the  first place of the  Hague 
Convention — were especially aimed a t the spoliation of the  occupied 
territories, the  removal of public and private property found there. In  
W orld W ar I  these proceedings were not yet as extensive and wide-spread 
as to  justify the  establishm ent of an entirely new legal institu tion  in 
addition to the  general restitu tion  of International Law. R eparation under
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In ternational Law consisted  in  the returning of identifiable property in 
kind, and this reparation d iffered from the  reparation due for a general 
delinquency of In te rnationa l Law  only inasm uch as the  giving back of such 
p roperty  was based on th e  principle of territo ria lity  and was to be carried 
o u t b y  the State to  th e  S ta te , irrespective of the  person of the owner. 
Fascism , as is well know n, la te r  turned th e  rem oval of property by force 
in to  a general form of m ilita ry  operations w ithin th e  scope of its inhuman 
w arfare and, as will be show n, went so far as to  force the  civilian populations, 
by  way of police and m ilita ry  measures and  by all means of civil pressure, 
to  hand  over “spontaneously” and entirely or alm ost gratuitously to  the 
Governm ents or the sub jec ts  of the Axis Powers all their property, rights 
and  interests, for the expropria tion  of which Fascism found no legal title. 
These acts of Fascism forced  th e  Allied Powers, representing the conscience 
o f the  civilized world, to  organize an In ternational Military Tribunal for 
individual retaliation a g a in s t the crimes com m itted, including the crimes 
of removal of property b y  force, on the  one hand, and on the other, to 
lay  down such special ru les w ith regard to  reparation between States for 
“ th e  removal of public a n d  p riva te  property  by  force” , which go far beyond 
the general provisions of International Law having been in  force till then, 
and for which there were no leading cases, ju st as there had been no precedents 
in  the history of warfare between civilized nations for the crimes committed, 
either,e These rules have s ta r te d  the form ation and crystallization of the 
system  of restitution o f In te rnationa l Law in  which we see — in view of 
its  fundam entally new theo re tica l legal construction, of the strict deter­
m ination of the elements o f  th e  statem ent of facts and the legal consequences 
a ttached  thereto — in contrad istinction  to  all other categories of so-called 
restitu tion , the final developm ent of the new legal institution of restitution 
in  th e  technical sense o f th e  term .6 7

W hile the post-war legal literature alludes to  restitution of removed 
property , it  does not seem  to  take notice of its  specific features. In  the 
la tes t edition of his Völkerrecht, published in  1955, Verdross does not even 
m ention the restitu tion o f  rem oved property, as a special problem. Marcel 
S ibert (1951) and Guggenheim  (1952—54) in  his second volume both  trea t 
restitu tion  of removed p ro p e r ty  — w ithout analysing its specific tra its  — 
as an  essentially identical in stitu tion  w ith “ restitu tion” of property seized 
under discriminatory w ar measures, or sequestrated and/or placed under 
compulsory adm in istra tion .

Marcel Sibert writes in  th is  respect as follows:8 “ Les clauses de resti­
tu tio n  incluses dans les tra i té s  cités ne se lim itent pas aux biens m dűm ent 
prélevés et transportes ä  la  su ite  d ’actes de force ou de contrainte. La mise 
sous séquestre des biens ennem is, simple mesure conservatoire et d ’adminis- 
tra tio n , peut bien tro u v e r grace devant le droit; le principe du respect 
que Гоп doit a la propriété  privée ( !)9 in te rd it pareille indulgence a l’égard

6 See p. 66.
7 See Weiss (1946) abou t t h e  “ umfassendere, in te rstaa tliche Rechtsidee” .
“ Sibert (1951) § 212, p a ra . 2 . The preceding parag raph  (No. 1) deals w ith  resti­

tu tio n  of “property  rem oved  b y  force” in  th e  proper sense of the term .
9 The exclam ation m ark  is  m ine.
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des saisies opérées sans m otif de droit ou a l’égard des transferts po rtan t 
sur des biens, droits e t intéréts de ressortissants ennemis quand iis resultent 
de mesures de force ou de contrainte prises par les gouvernants du pays 
adverse en considération mérne de la guerre. D ’apparence moins brutale 
que les précédentes, de telles m anifestations sont tou t aussi illegales et 
exigent les mémes réparations: reintegration dans les biens, droits et 
in téréts dönt il s’ag it.”

Guggenheim mentions also the  settlem ent of the  problem of th e  “ biens 
spoliés” , of looted property together with the problem of the settlem ent 
of war damage. He writes in the  Chapter on “ Reparation dans les tra ités 
de pa ix” as follows: “ Les clauses économiques e t financieres des traités 
de paix conclus apres la seconde guerre mondiale prescrivent. . . la  resti­
tu tion  des biens spoliés dans les territoires occupés, de т ё т е  que la resti­
tu tion  des biens situés en territoire ennemi ayan t appartenus ä des ressor­
tissants des Nations Unies e t confisqués. L’obligation de restitu tion com- 
prend également les biens publiques des É tats faisant partié des Nations 
Unies. Lorsque les biens eux-mémes ne peuvent étre restitutés e t lorsqu’il 
s’agit d ’autres dommages, les dommages-intéréts sont évalués aux  deux 
tiers du m ontant nécessaire pour se procurer des biens correspondants 
ou pour suppléer a  la perte subie.” 10

I t  appears from these quotations th a t the “ property  removed by  force” , 
which is designated by  Marcel Sibert as “biens indúm ent prélevés e t trans- 
portés ä  la suite d ’actes de force ou de contrainte” and by Guggenheim 
as “ biens spoliés” , is ranged by  both excellent authors into th e  same 
category as the property called by them “biens ennemis. . mis sous 
séquestre” or “biens situés en territo ire  ennem is... e t confisqués” , although 
the la tte r  decisively belong to  another legal category; Sibert and Guggen­
heim believe, however, th a t essentially the same legal effect is a ttached  
to  the  fact of removal by force as to  discriminatory proceedings.

In  Volume П  of the 1952 edition of their work, Oppenheim and  L au ter­
pacht refer perhaps the most explicitly to the specific regulation concerning 
restitu tion of property removed by  force. By the  way, the whole system 
of their work takes the historical evolution of law into account in  the 
m ost sensible manner. The authors embed their theses most clearly into 
historical evolution and thus, to  a certain extent, project before us also 
the  legal principles and their historical connexions from which restitu tion  
in the  proper sense of the term  results. This structure of Oppenheim and 
L auterpacht’s work is, on the o ther hand, the chief reason and also the 
explanation of the fact th a t in the  interest of theoretical elucidation of 
the fundam ental problems we refer in our treatise relatively more frequently  
to  th is work than  to  any other standard  work.

Among the monographs pubhshed after the war we find hardly two or 
three works th a t go into the m erits of the problem of specific restitu tion  
of property  removed in times of war in a  tortious way. Among these th e  most 
im portan t seem to be the  work already mentioned of Dr. Erich K aufm ann, 
Professor of Munich, entitled Die völkerrechtlichen Grundlagen und Grenzen

10 Guggenheim (1953—54).
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der Restitutionen, the  tre a tise  by  Dr. G ottfried Weiss, Professor of Zürich, 
en titled  BeutegiUer aus besetzten Ländern and by  M artin about The Paris 
Peace Treaties. The s tan d p o in t o f the  German ju ris ts  concerning the  decrees 
o f restitu tion  issued in  G erm any by  the  Allies appears from the  theoretical 
com m ents on these decrees o f  the  professors of TübingenSchmoller, Maier and 
Tobler, pusblished in  th e  collection named Handbuch des Besatzungsrechts.

T he material p rovided  by  these sources, however, is by  no means 
sufficient to acquaint us w ith  the  characteristics o f the law of restitution, 
as i t  has developed a fte r  W orld W ar II. I ts  knowledge and its scientific 
analysis contained in ou r trea tise  is essentially based on an enquiry into 
those norms of In te rn a tio n a l Law, those rules and  regulations and inter­
na tiona l documents w hich express the in tentions and legal conceptions 
o f th e ir  creators. The cen tra l p a rt  of our work dealing with restitu tion in 
th e  technical sense o f th e  term  is based, a p a rt from  the viewpoints taken 
from  general In ternational Law, prim arily on th e  legal principles expressed 
by  th e  Allied Powers h av in g  occupied Germany, on their “declarations” , 
and  finally  on the  legal rules and published implementing instructions 
which we have collected w ith  conceivable difficulties from official collections 
o f docum ents and from  various official and p rivate  publications.

W e w ant to prove in  o u r treatise  th a t  the Powers who had occupied Ger­
m any  did not wish, by  decreeing the  norms of restitution, to protect exclu­
sively the interests of the victorious Powers but represented the sense of justice 
of the whole civilized world, and  did so in a  uniform  way, irrespective of the 
differences in their social system s. I t  follows, in  the  first place, th a t they 
had  in  their mind th e  re s titu tio n  no t only o f th e  property removed delict- 
uously  from their own te rr ito ry , b u t also of the  assets so removed from the 
te rr ito ry  of all U nited  N ations; i t  resulted from  this th a t the procedure 
of restitution was extended by them to those countries ivith which they 
had originally been at war and  which had in  th e  course of the  war been 
occupied by Germany o r I ta ly , or had come under their control. Thus it 
was extended also in  favou r o f Hungary.

W e desire to prove th e  general validity o f th e  new legal principles of 
restitu tion  by analysing th e  situation of neutral States and by dem onstrat­
ing th a t  the legal principles proclaimed by  th e  Allies on behalf of the 
civilized world were also binding on them  in  spite of the fact th a t the 
victorious Powers could n o t enact legal rules Ьу right of their victory 
w ith  the  effect of legally  binding neutral S tates. Apart from adhering to 
in ternational conventions, th e  neutrals have, as we shall see, also accepted 
in th e ir  municipal legislation the  “ um fassendere interstaatliche Rechts­
idee” , from which th e  legislation concerning restitu tion  of the  Allies origi­
n a ted , and the “ C h arte r” o f which was th e  “Declaration of London”, 
issued by eighteen U n ited  Nations.

Going over the legal ru les of restitu tion  established by the Allies partly 
d irec tly  and partly  th ro u g h  the  Paris Peace Treaties and the international 
agreem ents concluded w ith  neu tral States, as well as over the  legal rules 
enacted  in an autonom ous way by  the neutrals, we find the  im portant 
s ta tem en t verified th a t  th e  fundam ental principles of the new legal insti­
tu tio n  of restitution w ere established by the Allies as competent legislators
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in  an essentially uniform way, with a uniform effect in  all relations. We are 
going to  analyse in detail these fundam ental principles in our treatise  
and shall draw our inferences in general directly from the D eclaration o f 
the principles having an international binding force, from the  practice 
of the  courts, and the rules of law. As the  principles of law have n o t been 
system atized in a scientific way, we can hardly rely on scientific sources 
in this respect and, after the analysis of the international evolution already 
mentioned, we shall have to consider precisely the elucidation of the  legal 
principles and their system atization as our fundam ental task  in order 
to be able to  draw the  most im portant inferences with regard to  the  law 
of restitution.

We do not want to expose in this Introduction in detail the legal p rin ­
ciples relating to restitution as defined and systematized by us. Chapter 
IV of our treatise presents, we hope, clearly the characteristics of the  whole 
legal system of restitution as it  has developed in consequence of the German 
warfare during World W ar II. Although the legal principles of th is system  
undoubtedly aimed, in the first place, a t repairing the loss and dam age 
caused to the Allies and to  other U nited Nations by the Axis Powers and 
by the  satellite countries through the  removal of property by force, th ey  
were intended later to  ensure the restitution of property tortiously rem oved, 
according to  uniform principles and in favour of all countries having fallen 
victims to  the  fascist m ethods of warfare, and became ultim ately the  pillars 
of a general system of restitution of removed property.

Though, as we have said, we do not consider the comprehensive exposi­
tion o f the charcteristics of the  new legal institution of restitution, analysed 
in detail in Chapter IV, as the task  of the Introduction, yet we th in k  i t  
necessary to  point ou t briefly the conspicuous characteristics of the  resti­
tutions ordered in Germany and in the  former satellite countries by  the  
AlUed Occupying Powers and the Peace Treaties, as the basis of the  new 
system .

The first of these specific characteristics is th a t  the duty of restitution 
extends to all assets that were removed by the Germans or their allies “völker­
rechtswidrig” , by force or menace or under the pretence of a contract, from  
a territo ry  occupied by them , provided the  property can be discovered in 
the territo ry  of such a country in the possesion or detention of whomsoever 
(acquirers whether in good or bad faith). In  this fundam ental question 
we are in  striking contrast with those German jurists11 who 1) claim as 
a prelim inary condition of the obligation of restitution the existence o f 
an illegality under civil law, instead of a “Völkerrechtswidrigkeit” , and 2) 
consider the putting aside of the protection of the bona fide acquirer in ad ­
missible also in International Law.

I t  is a decisive characteristic of the new legal institution of restitu tion  
th a t i t  is governed not by the proprietary title of Civil Law b u t by  the  
principle of Public International Law and also, on the active side, by  the  
principle of territoriality. There seems to  prevail an unjustified confusion 
in this field resulting from the muddling up of the elements of an in ju ry  11

11 Schmoller, Maier, Tobler, scholars of Tübingen, and others (see p. 16).
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u nder Civil and In te rn a tio n a l Law. In  th is respect we are similarly opposed 
to  the  German ju ris ts ,12 b u t  we disapprove of the American and West- 
G erm an application of law  and  the  G erm an judicial practice as well.13

Another particular characteristic  of the  new institution of restitution 
is th a t  the duty of restitution does not involve an internül compensation 
a n d  does not even g ran t a  legal claim for reim bursem ent of the price paid. 
As a  m atter of course, th e  Germ an jurists consider also this provision as 
u n ju st, hut so do some n e u tra l jurists (for instance Gottfried Weiss) and 
th e  English A. M artin (1947) as well.

From  a formal legal p o in t of view it  is a striking characteristic of the  
new  system of restitu tion  th a t  the proving by the claimant State of the appli­
cation of force or duress is not a precondition of restitution. The provisions 
enacted  both in  G erm any an d  in  the satellite States presume the existence 
of “force or duress” in  all cases when properties originating from occupied 
territories “ have passed” to  their territories (the institution o i “Kollektiv­
zwang” is also disapproved o f by the Germ an jurists. See below).

Chapter V is devo ted  to  the  higher viewpoints which have induced 
th e  legislation of n eu tra l S tates, in the  firs t place Swiss legislation, more­
over — in the person o f th e  well-known au th o rity  Gottfried Weiss — the 
Swiss jurisprudence, to  bow  before the legal system  of restitution created 
b y  the  Allies and to  acknowledge, in fact, fully the  general legality of the 
legal principles contained in  the  “ London D eclaration” , as well as their 
p roper obligation to  effect restitution.

In  the same C hapter, while analysing th e  detailed rules of restitution 
o f  property rem oved to  n e u tra l territo ry , we make the statem ent, which 
we consider very im p o rta n t from the po in t o f view of the appreciation of 
th e  legal principles o f res titu tio n , th a t  1) th e  d u ty  of restitution of a neutral 
S ta te  having acquired som e culpably rem oved property is, in ultima 
analysi, based on an  in te rnationa l delinquency in the same way as the 
d u ty  of the country th a t  rem oved it: “ th ey  connive indirectly in the unlaw­
fu l measures of th e  o ccu p an t” 14; and th a t  2) consequently, the fact th a t  
in  neutral relations those persons who “ in völkerrechtswidriger Weise 
berau b t o d e r .. . um  den Besitz und E igentum  gebracht worden sind” , 
m ust institute specific jud icia l proceedings directly against the possessor 
o r detentor, does not alter in  any way the Public-International-Law character 
of the claim for restitution. The law of restitu tion  of the neutrals, on the 
o th e r hand, brings, in  th e  m ost unm istakable way, into prominence the 
legal principle of re s titu tio n  (attacked so m uch, as we have pointed out 
above, by the Germ an ju ris ts) th a t  an acquisition in  good faith in accordance 
w ith  Civil Law does not exem pt from the obligation to give back the removed 
property. In  the  system  o f  restitu tion o f th e  neutral States the general 
principles proclaim ed b y  th e  Allies become all the  more effective as the 
“ London D eclaration” w anted , above all, to  render the  reference by 
neu trals to bona fide  acquisition impossible. The neutrals have wholly

12 Among them  K au fm an n .
13 Dölle (1950).
14 Oppenheim—L a u te rp a c h t (1952—56) Vol. I I ,  §. 147 J .
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and completely accepted the legal principle according to  which no third  
country or -person may make a profit o u t of such a  grave international 
delinquency as th a t comm itted through the spoliation of the territo ries 
occupied by  the Axis Powers.

Our treatise deals in a separate p a rt, and as a m atter of course, more 
circum stantially with the  property rem oved by force from H ungary. As 
we have pointed out in  several passages, the rules o f restitution rela ting  
to  the property  removed from H ungary principally and essentially concern 
also the o ther countries th a t  were occupied or controlled by Germany and 
her allies, b u t lack of space did not perm it us to tre a t separately o f their 
problems. From  th a t  p a rt of our trea tise  it  appears pregnantly th a t  in 
view of the  criminal occupation of our country and of the effectiveness 
o f German violence enhanced also b y  the  Hungarian fascist “ puppet 
governm ents” , the Allies creating the  law of restitution wanted to  apply  
substantially  the same legal principles o f restitution (principle of Public 
In ternational Law and the principle of territoriality, the principle of 
identification, the irrelevance of the person of the owner and the p resum p­
tion of “ force or duress” ) with regard to  property removed from H ungary  
as regarding property removed from th e  territory of the United N ations. 
Accordingly, they applied the legal principles of restitu tion whose general 
international legal validity is supported precisely by th is application o f law 
without any  discrimination. Our s ta tem en t th a t the provisions of th e  Paris 
Peace Treaties regarding restitution, nam ely the provisions laid dow n in 
favour of both  the U nited Nations and  Hungary, are not of a n a tu re  of 
creating In ternational Law but only o f declaring it, is considerably backed 
up by the fact th a t these legal principles had been applied already before 
the  conclusion of the Peace Treaties, o f the own free will of the  Allies. 
Undoubtedly the H ungarian Peace T rea ty  did in no w ay weaken th e  effect 
of the previous dispositions of the Allies as regards restitution. The events 
th a t took place in the sphere of restitu tion  after the coming into operation 
of the Peace Treaty render it, nevertheless, necessary to  analyse exhaus­
tively Article 30 of the T reaty and to  prove th a t the T reaty did not en title  
the Allies to  alter the general provisions o f restitution to  the disadvantage 
of H ungary and even less to  stop prem aturely and unilaterally th e  res ti­
tu tion under Public Law of the property  removed from  Hungary. W ithou t 
having the  intention of writing a polemical treatise, we criticize in  detail 
the proceedings of the  U nited States, who wanted to  bring a political 
pressure to  bear on H ungary by ordering the H ungarian Commission of 
R estitution to  leave the  US zone o f occupation, and thus hindered the  
execution o f restitution in its very im portant last phase. We po in t ou t 
in this respect th a t  w hat is term ed th e  decontrol procedure in stitu ted  
by the American authorities and later on entrusted by them  to the Germ an 
authorities: the  liberation of property removed in favour of the so-called 
verified owners could in  no way replace th e  Public-Law restitution and  th a t, 
therefore, — if it  is true  what we say about the general validity an d  the 
binding force of the rules relating to  restitu tion — H ungary has suffered 
on the p a rt of the U nited States a wrong of Public International Law. 
This wrong was continued also by W est Germany when the Western G erm an

2



18 INTRODUCTION

authorities refused to  m eet their Uabilities o f  restitution based also on th e  
proper duty  of th e  coun try , and when, in  th e  Bonn Treaties, — in sp ite  
o f the fact th a t  W est G erm any expressly recognized in principle H ungary’s 
claim to restitu tion , ju s t  as the  Allies d id  — it did not commit itself to  
th e  general con tinuation  o f restitu tion o f Public International Law, ille­
gally stopped by  th e  Allies, b u t undertook to  effect in tersta te  restitution 
in  respect of m erely certa in  properties rem oved from H ungary (of jewels, 
silver commodities, period  furnitures, and  o f cultural goods), and even 
th is under conditions established unilaterally. Moreover, H ungary suffered 
an  international w rong on the  p a rt of W estern  Germany also by the fac t 
th a t  the Bonn C onventions laid  down unila tera l rules of procedure con­
cerning the enforcem ent o f private claims to  restitution by  way of judicial 
proceedings.

The question o f re s titu tio n  of property rem oved from Hungary to  the  
W est on the occasion o f  the  forcible evacuation and held up in A ustria 
is dealt with in  C hap ter VHI.

I t  appears from  th e  events related in th a t  Chapter th a t the rules con­
cerning restitu tion  o f p ro p erty  removed to  A ustria  both from  the territo ry  
o f the  United N ations a n d  from the te rrito ry  o f the former enemy States, 
among those from  H ungary , laid down b y  th e  Military Governments o f  
the  Powers Occupying A ustria  are identical w ith those established by the  
alhed authorities in  G erm any. This followed no t only from the fact th a t  
the  same G overnm ents exercised the suprem e power over Austria as over 
Germany (although th e  international s ta tu s  of the former was, already 
under the occupation, different from th a t  o f Germany), b u t especially 
from  the fact th a t , as we have said, by regulating the restitution of property 
removed by force, the A llies aimed at the enforcement of a general legal 
principle. As long as restitu tion  was m anaged by the allied authorities 
also in Austria, th is  legal principle was essentially reahzed to  the  advantage 
o f Hungary, too. W e hav e  ascertained, however, the fact th a t  the conduct 
o f Austria becam e unlaw ful in relation to  H ungary when first G reat 
B ritain  and la te r th e  U n ited  States, m aking arrangements to liquidate 
th e ir organization o f restitu tion  in A ustria, ceded the management o f  
restitution of p ro p erty  rem oved from H ungary  to the Austrian Govern­
m ent. In  spite of th e  fac t th a t  A ustria had in  relation to the United Nations 
already substan tially  executed  the orders o f the  Allies concerning resti­
tu tion  of property , th e  A ustrian  authorities were not willing to continue 
the  restitution proceedings in  relation to  H ungary on the  basis of th e  
principles applied b y  th e  Allies till then. Referring to the fact th a t Austria 
was not bound b y  a  w ritten  international agreement to  restitute H u n ­
garian property, th e y  refused to  grant restitu tion  of property under Public 
International Law  and  assum ed the a ttitu d e  th a t  the verified Hungarian 
owner might claim  from  the  present possessor the handing out of th e  
property in accordance w ith the  rules o f P rivate  International Law. In  
addition to th a t, th e  A ustrian  authorities were by no means disposed to  
give up the pro tec tion  o f  the  bona fide acquirer.

We hope th a t  we have  succeeded in substan tially  clearing up the con­
fusion about the  d u ty  o f  restitu tion concerning removed property. In  o u r
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view i t  is decisive to  s ta te  th a t  the specific legal principles, analysed by 
us and relating to  restitu tion  of property removed by  force or m enace 
from an occupied (or controlled) territory , were proclaim ed by the  U nited  
N ations constituting the  overwhelming m ajority o f the In ternational 
Community. We likewise deem the statem ent decisive th a t  these principles 
were established not only to  the  advantage of the victors bu t of all in terested  
States, and th a t they laid charges not only on the defeated States b u t also, 
in given cases, on the neutrals and on any other S ta te  to the te rrito ry  
of which looted property was taken, or which sim ply tolerate th a t  such 
property  shall be stored on their territo ry . On th e  basis of the general 
character of these legal principles we are going to  draw , in Chapter IX , 
the final conclusion th a t  th e  legal principles of restitu tion  in the technical 
sense of the  term, set ou t in detail in  our treatise, have a binding force 
for all States belonging to  the  Community of Civilized States. As a conse­
quence of these principles i t  cannot be contested th a t  property, rem oved 
in a culpable way from occupied territories (by force or menace or under 
the pretence of a contract) and lying either on the territo ry  of the  S ta te  
having committed the delinquence or on the territo ry  of any other S ta te , 
has to  be restitu ted  by  v irtue of Public In ternational Law, independently 
of the  person or the good or bad faith of the owner. I f  a State does no t 
fulfil th is obligation, i t  commits a wrong of Public In ternational Law  and 
is bound by virtue of th is to  pay full compensation.

The question of this compensation is analysed in  Chapter X, relying 
on well-known and recognized theses of jurisprudence. There is no con tro ­
versy between the j irists in respect of the  fact th a t  th e  commission o f  an 
international delinquency involves an obligation of reparation under In te r ­
national Law. There is no controversy either about the  rule th a t  th is 
reparation is primarily due to  the S tate injured. F inally  the jurists agree 
(among them  Strupp, Guggenheim and Verdross) in  what is so clearly 
explained by Anzilotti concerning damages suffered by  private persons 
as a consequence of völkerrechtswidrige Handlungen. The decisive question 
our treatise wants to  answer in this respect is the following: does a S ta te  
commit an international dehnquency involving an obligation of reparation  
i f  it fails to fu lfil its obligation of restituting removed property or does not 
fu lfil it in  conformity with the legal principles established by the Allies?  I f  
the binding force of the  legal principles of restitu tion laid down b y  the  
Allies exists — which i t  does, as we have proved i t  —, and if a conduct 
in contravention to these legal principles having binding force is illegal, 
the fact cannot be contested th a t a S tate which has committed an in ju ry  
is liable for the loss and damage primarily to the State which suffered the 
in jury  and th a t the m ost suitable measure of the loss and damage — b u t 
not their lim it — is the  prejudice sustained by the  private persons. The 
question how the State having received the compensation distributes it  
among the private persons depends, as we are to point o u t in our conclusions, 
on the  Municipal Law of the  State.





C H A P T E R  I

PRIVATE PROPERTY IN WAR

In  the course of the international legal evolution a question hotly debated 
throughout centuries was to  what extent private property of the nationals 
o f an enemy State m ay be drawn into the warfare, i.e. falls under the  law 
of war.

In  earlier times war was generally looked upon as a “bellum omnium  
contra omnes”, every subject of the belligerents was a t war with every 
subject o f the other belligerent, irrespective of sex or age, the property  
and the person of everybody was a free prey, there was no difference 
between the members of the  armed forces and the civilian population. 
The first serious step tow ards a more civilized law of war was taken by  the  
Magna Charta (1215) which in the interest of commerce reassured the  
o ther nations th a t their nationals and the property of the la tte r would 
be respected and protected on the territory  of England even if  a war broke 
ou t between their countries. This legal principle prevailed afterwards till 
the  beginning of modern tim es when the much more cruel rules of m aritim e 
law began to  assert them selves more and more on the whole dom ain of 
the  law of war. These rules granted the right to  seize and confiscate all 
private property sailing in  enemy ownership, moreover to confiscate neu tral 
property, too, if  the la tte r  was entrusted to  the protection of an enemy 
flag. Under the influence o f maritime law thereafter the opinion prevailed 
again in the law of war throughout long centuries th a t  nations waged 
war equally against the enemy State and its nationals, th a t  every subject 
o f a belligerent State was th e  enemy of all subjects of the  other belligerent 
State, th a t  all property o f enemy aliens was subjected to  m ilitary operations, 
to  acts of war. The principle of universal warfare was professed by  th e  
m ost em inent scholars o f several well-known schools of International Law. 
Thus, th is principle was proclaimed by Hugo Grotius and by one of the  
most appreciated international jurists of the  17th century, by the well- 
known Swiss scholar V attel. Rousseau established a new philosophical 
principle, the essence o f which was th a t a State wages war only against 
th e  other S tate and not against its population and th a t, accordingly, hos­
tilities m ay only be directed against fighting forces and organs of th e  
State, and cannot affect the  life and property of private persons. “ La 
guerre n ’est point une relation d ’homme a homme — says Rousseau in 
th e  Contrat Social —, mais une relation d ’e ta t a é ta t, dans laquelle les 
particuliers ne sont ennemis qu’accidentellement, non point comme hom ­
ines, ni mérne comme cito yens, mais comme soldats; non point comme 
membres de la patrie, mais comme ses défenseurs. Enfin chaque é ta t ne
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p e u t avoir pour ennemis que  d ’autres é ta ts , e t non pas des hommes, 
a tte n d u  qu’entre choses de diverses natu res on ne peut fixer aucun vrai 
ra p p o r t .” 1

1. T H E  ROUSSEAU P R IN C IP L E  AND T H E  ANGLO-SAXONS

T he Rousseau Principle, from  the essence of which i t  follows th a t  the 
p erson  and property o f p r iv a te  individuals may not be involved into 
m ilita ry  operations and  accord ing  to  which the  private property and the 
rig h ts  of enemy aliens are  n o t to  be affected by war, changed with its 
pow erful strength the  w hole legal character of warfare and no country 
could  w ithdraw itself from  its  effect. In  th e  conception of the  law of war 
in  th e  19th century the philosophy of Rousseau asserted itself in a decisive 
w ay  and , as a consequence, th e  legal principle took root according to  which 
i t  was not allowed to  confiscate  or to  destroy, without reason, private 
enem y property either on th e  proper te rrito ry  of the belUgerent S tate or 
on  th e  battle-field. Only th e  Anglo-Saxon nations did not accept the 
R ousseau  Principle w ithou t reservation. The m ilitary law of these nations 
w as too  strongly sa tu ra ted  w ith  the requirem ents of sea warfare, among 
w hich the most fundam en ta l was precisely th a t  every enemy property 
could  be confiscated.

I t  is true  th a t from the  com ing into being o f the Consolato del Mare (14th 
cen tu ry ) till the Crimean W a r (1854) there  was a constant struggle between 
th e  m aritim e powers, in  th e  firs t place between Spain, Holland, Britain 
a n d  France about the question  whether enem y goods sailing under neutral 
f la g  and  neutral goods sa iling  under enem y flag m ight be confiscated or 
n o t. I n  th a t respect, how ever, th a t  enemy private  vessels and enemy goods 
b o rn  b y  them  m ay he confiscated  under all circumstances, the centuries 
d id  n o t bring any change in to  sea warfare. Although the Paris Declaration 
on  m aritim e law (1856) la id  down th a t  enem y goods are protected by  a 
n e u tra l flag (except con trabands) and th a t, a p a rt from contrabands, neutral 
goods sailing under enem y flag  m ay n o t be confiscated either, the  full 
application  of the R ousseau Principle in  sea warfare was frustra ted  by the 
resistance of Great B rita in . H ow  much th is  was true, how strongly British 
sea  warfare was based on  th e  principle of the  possibility to  confiscate 
p r iv a te  enemy property  a n d  how vainly th e  other interested States tried 
to  enforce the application o f  th e  Rousseau Principle in sea warfare, all th a t 
is clearly  explained in C h ap te r IV, on sea warfare, of the book of Oppenheim, 
th e  g rea t English ju ris t.1 2 Oppenheim  says frankly: “I t  cannot be denied 
th a t  the  movement, since th e  middle of th e  18th century for the abolition 
o f  th e  rule th a t  p rivate enem y  vessels and  sea-born goods may be cap­
tu re d , might, during th e  second half o f the  19th century, have m et 
w ith  success b u t for th e  decided  opposition of Great B ritain” — and in 
th e  following sentence he gives the explanation thereof: „Public opinion

1 R ousseau (1820) p. 15.
2 See O ppenheim —L a u te rp a c h t (1952—56) Vol. I I . § 178.
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In Great B ritain  was not and is not prepared to consent to  the abolition 
o f this rule; and  there is no doubt th a t its  abolition would involve a certa in  
am ount of danger to  a country like G reat Britain, whose position and  
power depend chiefly upon her navy.” — I t  may be a ttribu ted  to  th is  
sta te  of affairs th a t though the  Anglo-Saxons could not withdraw them selves 
on the dom ain of war on land from certain practical consequences o f  th e  
idea of Rousseau, they nonetheless rem ained, on the  whole, adherents 
o fV a tte l’s doctrine. Their conception concerning the  law of w ar on 
land  shows, therefore, a certain duality, while the whole continent has 
unanimously adopted Rousseau’s ideology. This duality, which had devel­
oped in an empirical way, revealed itself in the fact th a t  in war on lan d  
G reat B ritain was disposed to  accept th e  viewpoint according to  w hich 
belligerents were not allowed to  confiscate either private enemy p roperty  
lying on their territo ry  or the claims of enemy subjects, yet she professed 
firm ly th a t war was waged not only against the armed forces of the enem y, 
b u t also against the whole population and  against p rivate economy; th a t  
th e  national o f an enemy S tate was the  enemy of G reat Britain, an  alien 
enemy; th a t  the  civil law intercourse w ith him  (the trading with the enem y) 
was forbidden; th a t  his property was enem y property, in  respect of w hich 
— apart from confiscation — all those measures were legitimate which 
prevented the  enemy subject to  dispose during the war of his p roperty  
situated  in G reat Britain and to  enforce his claim existing in British rela tion .

We m ay say th a t Great B ritain  gave up, only ä contre coeur, the principle 
o f  the possibility to confiscate private enemy property, which followed 
from  the V attel doctrine: this concession has never been complete and  
th is  way of thinking has asserted itself all along the proceedings applied  
against Alien Enemy Property.

2. STRUGGLE BETW EEN CONTINENTAL AND ANGLO-SAXON
CONCEPTIONS. TH E HAGUE CONFERENCES

The substantial difference between the  continental and the Anglo- 
Saxon conception vigorously manifested itse lf as soon as a t the Conferences, 
held on the initiative of the  Russian Government before and afte r the  
tu rn  of the  century  a t The Hague, the codification of the law of war on land  
was accomplished. In  the Hague Convention IV, adopted a t the Second 
Hague Conference in 1907, the  powers participating in  i t  endeavoured 
— a t least in their own way — to make warfare in all respects more “ h u m an ­
ita rian ” and, therefore, drew a sharp line between the  com batant and 
non-com batant population (between th e  ' ‘nocentes’” and the  ,,innocentes”)  
and  tried to  withdraw from the war the persons and the  property belonging 
to  the non-com batant population. The Hague Convention IV3 (more 
precisely its Annex concerning the “ Laws and Customs of War on L a n d ” ), 
which in its Article 22 contains the general statem ent th a t  the belligerents

3 E nacted  by  th e  H ungarian Act X L II o f th e  year 1913 — German q u o ta tio n s 
from  the  A nnex to  Liszt (1925).
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have no unlim ited rig h t to  choose the arm s injuring the enemy, lays down 
in  Article 23 pa rag raph  g th e  following provision:

“In  ad d itio n  to  th e  prohibitions p ro v id ed  by special conventions, it is 
especially fo rb idden  . . .  to  destroy or seize th e  enemy’s p roperty  (Wegnahme), 
unless such d e s tru c tio n  or seizure be im pera tive ly  dem anded by  the necessities 
of w ar.”

According to  A rticle 46 of the  same Convention: “P rivate property can 
n o t be confiscated” , w hereas under A rticle 47 “Pillage is formally for­
bidden” . The binding force o f these fundam ental provisions was accepted 
w ithout reserve by  G rea t B ritain, too, y e t  a  legal controversy arose in 
th e  years following th e  Second Hague Conference about paragraph h o f 
Article 23 of Convention IV, according to  which (equally apart from the  
prohibitions provided fo r by  special conventions)

, , . .  . it is especially  fo rb id d en  to  declare abolished, suspended, or inadmissible 
in a court o f law  th e  rig h ts  and actions o f th e  nationals of th e  hostile p a r ty .”

The Continental Pow ers, whose way o f thinking was saturated w ith 
th e  philosophy o f R ousseau , attribu ted  a  general effect to  paragraph h 
o f  Article 23 and — also referring to the m otivation of the  original German 
proposition relating  th e re to  — firmly em phasized th a t  th is paragraph

“desires to  e x te n d  th e  princip le of the  inv io lab ility  of p riv a te  property to  th e  
incorporeal rig h ts  a n d  forb ids on the whole dom ain of th e  righ ts of obligations 
all such leg isla tive m easu res which w ould  m ake impossible in  tim e of w ar 
to  the n a tio n a l o f a n  enem y sta te to  enforce his rights based on a con tract 
before th e  co u rts  o f  th e  enem y sta te .” 4

Great Britain refused officially such an in terp reta tion  and then it became 
evident th a t — referring  to  reasons based on the structure of the Con­
ventions — she exclusively recognized the applicability of the  said paragraph 
an d  of the whole regu la tion  in  connexion w ith  the occupation of enemy 
territories and only in  respect of an occupied territory, b u t as regards 
th e  development o f th e  legal relations betw een enemy subjects in case 
o f war, she persisted in  supporting  the V atte l Principle, according to which 
belligerents are indeed authorized to declare the subjects of an enemy 
S ta te  “enemy nationals”  an d  their property  “ enemy property” , to punish 
all kinds of intercourse w ith  enemy subjects, to  prevent the  enforcement 
o f  enemy claims against th e ir  own nationals and  to take specific measures 
w ith  regard to  enem y p ro p erty  situated on their territory.

The “confiscation” o f  enem y property situated  on the  territory of 
belligerents is p roh ib ited  also according to  th e  Anglo-Saxon conception, 
th e  source of the p rohib ition , however, is n o t the Hague Convention IV 
b u t the custom ary rules o f  International Law  developed in this domain 
since the Napoleonic w ars.

4 Cf. A. Meszlény (1927).
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3. W ORLD WAR I. DISCRIMINATORY MEASURES IN  CONNEXION 
W ITH “ ALIEN ENEM Y PR O PER TY ”

The theoretical conceptions came in to  collision in  practice a t th e  o u t­
break of World W ar I . The situation a t  this time was th a t the Powers 
generally recognized the  legal principle, also laid down in the Hague Con­
vention, by virtue of which private property has, w ith certain exceptions, 
to be respected in the  course of war on land and it is prohibited to confiscate 
it or to  include it  w ithout necessity into military operations. Likewise it 
was a generally recognized principle of sea warfare, m aintained also by 
the Paris Declaration o f 1856 and considered as sacred and unviolable 
also by  the Anglo-Saxons, th a t on sea all enemy mecrhantmen and  all 
enemy cargos may be captured and confiscated and th a t  only the enem y 
cargo born by neutral ships, if it  has no t the character of contraband, and 
the neutral cargo sailing on board of enemy ships and having n o t the  
character of contraband are exempt from capture and  confiscation.

Concerning the property  situated on the proper te rrito ry  of a belligerent 
State and owned by “ enem y” subjects, as well as th e  rights and in terests 
of these subjects, the Continental Powers adhered to  the Rousseau P rin ­
ciple, and the Anglo-Saxon Powers — apart from th e  question o f confis­
cation — continued to  accept the V attel Principle.

The British “Trading with the Enem y” Act of 1914 attem pted to  codify 
in a civilized form the  exceptional treatm ent to be apphed with respect 
to enemy property in  tim es of war. Departing from  the fact th a t  “ all 
intercourse and especially trading w ith alien enemies became ipso facto 
by the  outbreak of war illegal”5, this Act placed all enem y property, rights 
and interests under the  adm inistration of the “ Custodian of Enem y P ro p ­
erty” , laying down th a t  all payments in favour of alien enemies m ay only 
be performed to the hands of the la tte r  and th a t th e  Custodian’s ta sk  is 
to invest in an appropriate way all paym ents collected in favour of enemy 
subjects and to adm inister all kinds of property o f enemy subjects till 
the end of the war. In  principle such a procedure should have resulted  
in the  preservation o f the  substance of the alien property, however 
experience has proved th a t  the taking away of the property  and in terests 
from the  disposition of the  person entitled  thereto inevitably brings about, 
even in  the case of the  m ost conscientious adm inistration of sequestration, 
a dim inution of the value of the property in question. I f  we add to  this 
th a t the  Custodian was in  many cases forced to carry  through the liqu ida­
tion o f certain properties or a t least to  begin it  during the war, we m ay 
state  th a t  the war measures taken by  Great B ritain with regard to  alien 
enemy property were in practice very near to confiscation. Oppenheim 
himself so characterizes the proceeding of the British: “Sometimes these 
measures stopped short of divesting the  enemy of ownership of the p roperty ; 
b u t in other cases the  business or property were liquidated, and were 
represented a t the close of hostilities by  nothing else than  the proceeds of

5 O ppenheim —L au terpach t (1952—56) Vol. II. § 101.
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th e ir  realisation, often enough ou t of all proportion to their value.” 8 The 
a t t i tu d e  of Great B rita in  concerning the intercourse with th e  enemy and 
th e  compulsory m easures to  be taken  w ith regard  to alien enem y property 
s itu a te d  on its te rrito ry  was wholly adop ted  by the “Trading with the 
E n e m y ” Act enacted in  1917 by  the U n ited  States where, by  the way, 
th e  whole modern legal evolution in th is respect ran parallel to th a t of 
B rita in .

T he  Continental Pow ers which, as we have mentioned it, were until 
W orld  W ar I  nearly w ithou t exception opposed to the B ritish  views con­
cern ing  alien enemy p roperty , adopted during  World W ar I  the legal 
conception — first as a  consequence of th e  actual measures taken by 
E n g lan d  (Prance) or by  w ay o f reprisal against them  (Germany), later as 
a  re su lt of in ternational legal and economic solidarity developed on the 
side o f  the  Entente, fina lly  accepting it as a  rule of general binding force 
o f In te rnationa l Law — according to which all belligerent States are entitled 
to take discriminatory measures with regard to “property, rights and interests” 
of the nationals of an enemy State, situated on their own territory. Thus, in 
th e  course of W orld W ar I  sooner or later all belligerent S tates took com­
pu lso ry  measures against p roperty , rights an d  intersets o f the  subjects 
o f enem y States, s itu a ted  on th e ir proper territo ry . As A rtu r Meszlény 
(1927) emphasizes, during  W orld W ar I  H ungary  was perhaps the only one 
am ong  the  belligerent S ta tes th a t  — we do n o t examine here why — “ con­
sequen tly  remained on th e  basis of the Rousseau Conception” and whereas, 
for instance, in E ngland  and  in  France th e  rule of another law, the law 
o f w ar was inaugurated a t  th e  outbreak o f th e  war, in H ungary, by virtue 
o f th e  A ct L X III of 1912, th e  law  of the s ta te  o f peace continued to remain 
in  force, and the G overnm ent was only authorized to effect certain  changes 
in i t  w ithin ra ther narrow  lim its and only to  the  necessary extent.

M eszlény points ou t th a t  th e  H ungarian w ar laws did no t contain 
provisions “ authorizing th e  Governm ent to  disregard enacted international 
tre a tie s  on the ground o f  exceptional power” , nor provisions in  pursuance 
o f w hich “ the H ungarian  G overnm ent would be authorized to  deprive the 
sub jec ts  of States a t  w ar w ith  us of their legal capacity, or capacity to 
sue, o r to  take away th e ir  p roperty  and to  deprive them of the  means of 
liv ing” . We further quote from  Meszlény’s w ork this interesting statem ent 
w hich concerns W orld W ar I : “ our laws d id  n o t define the  notion of alien 
enem y and  therefore we could n o t a ttach  to  th is  notion any consequences 
e ith e r” . Hungary — he says — could only tak e  discrim inatory measures 
ag a in s t alien subjects by  w ay o f reprisal. “The British and French nationals 
could here freely continue th e ir  commercial or industrial ac tiv ity  or admin­
is te r  th e ir  estates even i f  th ey  did not reside here. They could enforce 
th e ir  claims arising therefrom  and  thus th e y  were neither deprived of 
th e  m eans of substance n o r h a d  they  to  fear th a t  their enterprises would 
becom e ruined as a resu lt o f  th e  w ar.” Consequently, the interesting sta te ­
m en t stands out from  M eszlény’s work th a t ,  when the whole Entente, 
w ith  G reat B ritain and b y  th en  also with France at the head, accepted

Op. cit. § 102.
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it  as a basic principle th a t  it was legitimate and from  the point of view of 
warfare even necessary for belligerents to take discriminatory measures against 
alien enemy property, Hungary did not accept this standpoint as a principle.

4. INTERNATIONAL LEGALITY OF DISCRIMINATORY
MEASURES IN  WAR

The Treaties of Peace term inating World W ar I  did not only tacitly  
acknowledge the international legality of the  discriminatory measures 
applied in connexion w ith the private property o f “ enemy subjects” , bu t 
they  explicitly codified it as a rule of In ternational Law. Paragraph d ) 
of Article 232 of th e  Trianon Peace Treaty lays down that:

“ As between th e  Allied and  Associated Powers an d  the ir nationals on the 
one hand  an d  nationals of th e  form er K ingdom  of H ungary on th e  o ther 
hand , as also betw een  H ungary on the  one h and  an d  th e  Allied an d  A ssociated 
Powers and  th e ir  nationals on th e  o ther hand, a ll th e  exceptional w ar m easures, 
or measures of transfer, or acts done or to  be done in  execution of such m easures 
as defined in  p arag rap h  1 an d  3 of the Annex here to  shall be considered as 
final and b ind ing  upon all persons except as regards the reservations laid  
down in th e  p resen t T reaty .”

Analogous provisions are contained in the corresponding Articles of the 
Peace T reaty of Versailles and of the other Peace Treaties around Paris. 
According to these provisions i t  is lawful for a  belligerent S tate to  take 
exceptional war measures relating to  property, rights and interests of the  
nationals of the enem y State situated  on its te rrito ry  (such nationals are 
more and more generally designated by the term  “ alien enemies” , in 
contradiction to  th e  Rousseau Principle) and even to  order the ahenation 
of such assets (“ measures exceptionelles de guerre et mesures de dis­
positions” ). Accordingly, the discriminatory measures taken a t the  outbreak 
of the  war were lawful. The question, however, how property, rights and 
interests affected b y  these measures had to be trea ted  after the war depend­
ed, in  the  system o f the  Peace Treaties around Paris, on the circumstance 
whether the “enem y property” was situated on th e  territo ry  of a victorious 
or of a vanquished State.

One thing is certain : by having given the force of In ternational Law 
to the  custom of the  Anglo-Saxon States which took measures aimed a t 
depriving the owners of alien enemy property o f their rights, the  Peace 
Treaties around P aris closing W orld War I  consolidated and converted 
into a sta tu te  an international tendency which had  been strongly a ttacked  
from m any sides un til then.

The international legal evolution concerning alien enemy property followed 
unchanged, also afte r World W ar I, the general line of the Anglo-Saxon 
a ttitude  codified already by the Peace Treaties around Paris. This resulted 
from the  fact th a t  th e  principles of the law of war of the Anglo-Saxon school 
were advantageous n o t only to  the  Anglo-Saxon Powers bu t also to  quite
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a num ber of C ontinental Powers, in  contrast to  the  interests of the  so-called 
C entral Powers defeated  in  th e  W orld W ar. The fact th a t the  power re­
lations, developed a fte rW o rld  W ar I , seemed to  be stabilized in  th e  period 
betw een the  two W orld W ars, especially during its first p a rt, in  other 
words the  fact th a t  in th is  period G reat B ritain, the  United States, France 
and  th e  so-called “ L ittle  E n te n te ” seemed to  m aintain their power position, 
resu lted  in  the — in te rn a tio n a l legality  of the  regulation, contained in 
th e  Peace Treaties and  runn ing  counter both  to  Rosseau’s doctrine and to 
the  form er continental th eo ry  of law, being on the  whole recognized, al­
though  its  appropriateness was contested by m any people, particularly 
for economic reasons.

5. W O RLD  WAR II

A t th e  outbreak o f W orld W ar I I  the Anglo-Saxon Powers, as a con­
sequence of their p roper and already  generally recognized legal custom, 
p u t in to  operation anew th e  “Trading with the Enem y” Acts, and  seques­
tra te d  and took under compulsory adm inistration all property , rights 
and in terests of enem y nationals s itua ted  on their territory; th ey  did so 
in  a  form  entirely developed by  then , through the interm ediary of the 
Custodian of Enem y P roperty . The Anglo-Saxon attitude found by this 
tim e an  almost general application in  other States of the continent, too, 
which — as we have sa id  — originally took a critical view w ith respect 
to  th e  Anglo-Saxon V atte l Conception. In  accordance with the international 
legal principles entirely  accepted, a t  the beginning of World W ar II, the 
p riva te  property of sub jects o f enem y States was qualified, in  nearly all 
S tates, as “ enemy p ro p e rty ” , and  th is was why — as can be read  in the 
trea tise  of Endre N izsalovszky (1947)

“ the  declara tion  o f th e  H u n g arian  D elegation m ade in  1946 in  P aris  to  the 
effect th a t  H u n g ary  h a s  alw ays respected  th e  p roperty  of th e  sub jects of 
enem y S tates was b o u n d  to  rem ain  ineffective in  consequence of th e  inveterated  
Anglo-Saxon legal concep tion .”

In  reality , in the  course of W orld W ar П , the situation in H ungary with 
respect to  foreign p ro p e rty  was substan tially  identical with the  conduct 
of H ungary  during W orld  W ar I . In  effect, ap a rt from those exceptional 
legal provisions which w ere equally applied to  national and foreign property 
s itua ted  in  H ungary (and disregarding the  anti-Jew ish laws which consti­
tu te d  a  specific legal category), th e  righ t of disposal of foreign nationals 
w ith regard  to  their p ro p erty  s itua ted  in H ungary or their interests in 
enterprises operating in  H ungary  was, as a rule, no t restricted, th a t  is 
to  say, H ungary form ed an  exception to  the  general international legal 
practice.
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6. TH E PR IN C IPLE OF RESTITUTION OF PR O PER TY  
SEQUESTRATED IN  WAR (RESTITU TION-RESTORATION )

We have exposed above the proceedings followed w ith regard to  the  
“ alien enemy property” a t the outbreak of and during the war an d  we 
have pointed out th a t the compulsory adm inistration of private enem y 
property, rights and interests is to  be regarded as lawful according to  the  
principles of the Anglo-Saxon legal system , which has acquired a leading 
position in the World.

Let us now examine more explicitly how in the course of international 
legal evolution the question was regulated: what shall happen to  the  
private property, rights and interests o f enemy nationals a t the te rm i­
nation of the war?

I t  is obvious th a t in the course of th e  centuries this problem depended 
on the question dealt with above, nam ely on the point of view adop ted  
by the International Law of war with regard to private “ enemy” property .

In those periods when private p roperty  fell a free prey to the enem y, 
brute force fully prevailed, as a m a tte r  of course, also a t the conclusion 
of peace. The question of confiscated or destroyed private property did 
not give much headache. Afterwards, in the 17th century, in spite o f the  
prevalence of the V attel Theory w ith all its might, such peace trea tie s  
were concluded, one after the other, as ordered, on the basis of reciprocity, 
the complete returning of all private property sequestrated at the ou tbreak  
of war. The treatises published in 1947 on the “Legal Aspects of the Peace 
T reaty in Civil and Economic M atters” 7 quote literally Article X X II  of 
the Peace Treaty of the Pyrenees of 1659, term inating the Spanish— 
French W ar, which lays down th a t  the  commodities and properties o f the 
subjects of the other S tate sequestrated a t the time of the declaration of 
war are to  be returned honestly and in  good faith to the  owners in  bo th  
kingdoms. The same obligation of m utual restitution was later on established 
by the Peace Treaty of Paris concluded in 1783 between Great B rita in  
and the North-American Colonies (see ibidem). These peace treaties were 
the forerunners of the international practice from which the prohibition 
of the confiscation of private property  sequestrated a t  the outbreak of 
war arose, although this prohibition was not recognized by everybody. 
The delicts committed during war against the customs based on the  
Rousseau Principle did not entail ipso iure the obligation of compensation 
until the coming into operation of the  Hague Convention IV, but, as ex ­
posed below8 only in case if  the peace trea ty  contained such an explicit 
provision. Since Rousseau, however, i t  was required by  custom ary law 
th a t a t the conclusion of peace also the  private property sequestrated during 
the war on a territo ry  occupied tem porarily by the enemy, or rem oved 
therefrom should be restitu ted  to their owners. The question of restitu tion  
of public property after a war was, of course, regulated according to  power 
relations: either implicitly in accordance with the principle uti possidetis,

7 M agyar .Jogászegylet K önyvtára , nov. 25, p. 59.
8 See p. (16.
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or expressly by  th e  stipu lations of the peace treaty. In  th is respect i t  is 
interesting to note t h a t  the  Napoleonic peace treaties, even the Paris Peace 
T rea ty  of 1814, d id  n o t  contain any general provisions concerning the  
restitu tion of works o f  a r t  removed by  Napoleon from the  museums o f  
Europe; on th a t  occasion France could still keep these treasures of a r t  
for itself. Neither d id  th e  Second Paris Peace T reaty of 1815 contain 
provisions regarding th e  so rt of the treasures of art: these were restitu ted  
to  th e  allied m onarchs before the Peace T re a ty  was signed partly  by Louis 
X V III “out of com plaisance” , partly  on th e  ground of a simple m ilitary 
measure, and W elling ton  could only point o u t in his relative note th a t th e  
restitu tion of treasu res o f  a r t  was lawfully claimed by th e  Allies as “ leurs 
E ta ts  respectifs (en) o n t  été  successivement e t systém atiquem ent dépouillés 
p a r le dernier G ouvernem ent révolutionnaire de France, contrairement ä 
tout principe de justice  et aux usages des guerres modernes”.

A fter all, the in te rn a tio n a l conception th a t  private property  is prohibited 
to  be drawn into w arfare  and  certain public properties (for instance treasures 
o f a rt, adm inistrative a n d  judicial archives)9 are forbidden to  be removed 
or sequestrated, m ore precisely th a t such p rivate  and public property has 
to  be “restitu ted” a f te r  th e  war (restituer a leur legitime propriétaire =  
=  restore to the  leg itim ate  owner)10 resu lted  from the spreading of th e  
doctrine of Rousseau, y e t  was not legally established un til the conclusion 
o f th e  Hague C onventions.

W hen afterwards th e  H ague Conventions — allowing for certain excep­
tions which were understandab le  from th e  viewpoint o f belligerents — 
codified the p rohib ition  o f confiscating p riv a te  property and certain types 
o f public property  on  an  occupied te rrito ry , which prohibition had till 
th e n  only the force o f custom ary  law, th ey  completed th is by  the provision 
o f  Article 53 of th e  H ague Convention IV , by  virtue of which

“all appliances, w h e th e r  on land, a t  sea, o r  in  the air, ad a p te d  for the tra n s ­
mission of new s, o r  fo r th e  transport o f persons or things, exclusive of cases 
governed by  n a v a l  law , depots or arm s, an d , generally, all k inds of am m unition 
of war, m ay  be se ized , even if they  belong to  private individuals, bu t must 
be restored and compensation fixed when peace is made.”

Accordingly, in  th is  phase of legal evolution the obligation of restitution 
covered the p rivate  p ro p e rty  sequestrated on an occupied territory, the  
public  property ex em p ted  from  sequestration and also those private enemy 
goods which were on th e  own territory  o f a  belligerent S tate the objects 
o f  sequestration a t  th e  outbreak  of war. (Only the property  confiscated 
u n d er the m aritim e p rize  law was excepted, with regard to which the  
practice of the old tim es  survived: no international legal rule laid down 
th a t  these, too, should  be restored a t the  end  of the war; the will of the  
stronger prevailed.)

9 See also §§ 15 o f th e  P eace  T reaty  of Zürich signed on Novem ber 10, 1852. and  
o f th e  Peace T reaty  o f V ienna signed on O ctober 3, 1866.

10 See W ellington’s n o te  o f Sept. 15, 1815.
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In  the  period of W orld W ars I  and П, as we have said, the  provisions 
o f th e  Hague Convention prohibiting the confiscation of private property 
and  o f certain kinds of public property  (inasmuch as occupied territories 
were concerned) and the  analogous custom ary rules of In ternational Law 
prohibiting the confiscation of enemy property situated on the  territo ry  
o f belligerent States, remained unchanged in force, while, on th e  other 
hand, International Law regarded i t  as entirely legitimate to  sequestrate 
and  to  pu t under compulsory adm inistration the private “ enemy” property, 
th e  rights and interests situated  on the territory  of a belligerent State, 
and  in given cases even their liquidation. The sequestrated property, rights 
and interests, however, were, in principle, to be restored to the owners at the 
end of the war.

In  this way, naturally , reciprocity ought to have been respected a t the 
restoration.

Still, according to paragraph 1 d, of Article 232 of the T reaty  of 
T rianon11 all exceptional war measures taken by the belhgerents were 
qualified as legitim ate under In ternational Law; paragraph a provided, 
however, th a t on the territo ry  of the  defeated States such measures should 
— inasmuch as the liquidation (though lawfully begun) had no t ye t been 
completed — in conformity w ith the  general rules of Internationa] Law

“ . . . be im m ediately discontinued or stayed an d  the  property , r igh ts and 
interests concerned restored to  th e ir  owners” (“ les biens, d ro its e t in téréts 
dönt il s ’ag it seront restituós au x  ayants-dro it” ).

Further in paragraph e i t  laid down th a t the
“nationals of th e  Allied an d  A ssociated Powers shall be en titled  to  com pen­
sation in  respect o f dam age or in ju ry  inflicted upon the ir p ro p erty , righ ts 
or interests, including any  com pany or association in  which they  are  in terested, 
in  the te rrito ry  of th e  form er K ingdom  of H ungary, by  the app lica tion  either 
o f the exceptional w ar m easures or measures of transfer m entioned in  p a ra ­
graphs 1 and  3 of the  A nnex here to .”

And finally i t  disposed in paragraph /  as follows:
“ W henever a national of a n  Allied or Associated Power is entitled  
to  property  which has been subjected  to  a m easure of tran sfe r  in  the 
te rrito ry  of the  form er K ingdom  of H ungary an d  expresses a  desire for its 
restitu tion , his claim  for com pensation in accordance w ith p a rag rap h  e shall 
be satisfied by th e  restitu tion  of th e  said property  if  it still ex ists in  specie” 
(“ il sera satisfait á  la réclam ation prévue au  paragraph  e, lorsque le bien 
existe encore en nature, p a r  la  restitu tion  dudit b ien” ).

On the other hand, the Trianon Peace Treaty declared in paragraph 16 
o f Article 232, in contradiction to  the  general rules of In ternational Law, 
th a t  the victorious States reserve the  right to retain  and liquidate all 
enem y property, rights and interests situated on their territory. Concerning 11

11 See p. 27.



32 CHAPTER I

th e  seizure and confiscation effected on the sea, Article 361 equally provided 
in  a  unilateral way t h a t

“ H ungary accepts a n d  recognizes as valid  a n d  binding all decrees and  orders 
concerning H u n g a r ia n  ships an d  H ungarian  goods and all orders relating to  
th e  paym ent o f co s ts  m ade  by  an y  Prize Court o f an y  of the Allied or Associated 
Powers, and u n d e r ta k e s  n o t to  p u t forw ard an y  claim arising out of such 
decrees or orders o n  b eh a lf  of an y  H ungarian  national.” 12

W hat is the ex p lan a tio n  o f th is discrim inatory treatm ent employed in 
th e  Peace Treaties a ro u n d  Paris?

7. ABSENCE OP R E C IP R O C IT Y  IN  TH E PEA CE TREATIES 
AROUND PARIS

The answer can on ly  b e  th a t  though the exceptional war measures were 
in  principle qualified b y  th e  victors of World W ar I  on both sides as lawful, 
in  accordance with th e  In te rn a tio n a l Law d icta ted  by them, bu t the steps 
tak e n  by the vanqu ished  were regarded — indirectly — as wrongful, 
because the victors qualified  the  very participation of the  vanquished 
in  th e  war as crim inal and on this ground declared, w ith a general 
m oral validity, th a t:

“ H ungary an d  h e r  a llie s  a re  responsible for causing the loss an d  dam age to  
which the Allied a n d  A ssociated  G overnm ents a n d  the ir nationals have been 
subjected as a consequence of th e  w ar im posed upon  them  hy  the  aggression 
of A ustria—H u n g a ry  a n d  h er allies.”

(Article 161 of th e  T rianon  Peace T reaty and  the  analogous articles of 
th e  o ther Peace T reaties around Paris. — The damage, if any, caused by 
discrim inatory m easures also falls under the quoted provision.) Our opinion 
is corroborated by w h a t we m ay read in th is respect in connexion with 
b o th  World Wars in  O ppenheim —L auterpach t:13

“The differential t r e a tm e n t  o f the  p roperty  of th e  victors and  th e  vanquished 
can properly be e x p la in e d  b y  th e  fac t — there  is  no  other explanation — th a t, 
as sta ted  in  th e  P re am b le  of these Treaties, th e  defeated S tates bore the 
responsibility fo r p a r tic ip a tio n  in  th e  war of aggression. This is a  te s t wich 
a fte r  the two W orld  W ars w as — in th e  absence of a  more im partia l agency — 
applied by the v ic to r . Y et i t  is n o t a  te s t en tire ly  devoid of value. This is so 
in  particular w hen  t h e  v ic tors represent th e  overwhelming m ajo rity  of the 
members of th e  in te rn a tio n a l com m unity a n d  when their actions can, w ith  
a  substantial a p p ro x im a tio n  to  tru th , be conceived as enforcement of Inter­
national Law.”

Oppenheim—L a u te rp a ch t evidently alluded by  th is to the Peace Treaties 
term inating  World W ar I I ,  to  which the com m ent in question textually

12 See the  analogous A rtic le s  of th e  Peace Treaties o f St-Germain and Neuilly.
13 (1952—56) Vel. I I .  p . 330.
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belongs (’’these Treaties” ), and the Pream ble of which expressed indeed 
the standpoint of the four Great Powers adopted a t th a t  time. A lthough 
the da ta  published since the term ination of World W ar I I  do not leave 
any doubt in th a t respect th a t the policy of the W est contributed to  a 
great ex ten t to  the outbreak of World W ar II, the responsibility for W orld 
War I I  is w ithout any doubt borne, according to the  unanimous public 
opinion of the whole world, in the first place by Germany and her allies. 
Oppenheim—Lauterpacht extend their explanation also to the Peace 
Treaties term inating W orld W ar I, b u t the  public opinion of the w orld 
is in the question of the responsibility concerning World W ar I considerably 
divided: whereas, on the  one hand, according to the  official standpoin t 
of the Powers having signed the Peace Treaties, the responsibility of G er­
many and her allies for the war was unilateral, on the o ther hand, according 
to  the socialist conception, World W ar I  was on both sides an im perialist 
war14 and, therefore, it  was not justified, after all, to establish the unilateral 
responsibility of the Central Powers. The inference m ay be drawn from  
all this th a t, from the point of view of In ternational Law, i t  was not justified  
to  compell the  defeated belligerents to  abrogate, after the  end of th e  war, 
the exceptional war measures (which were declared to  be legitimate on 
both sides), as it  was required by custom ary International Law, whereas 
the victors were authorized to m aintain their similar measures, w ith  
reference to the war responsibility.

W hatever the  case m ay be, there can be no doubt about it  th a t by v irtue  
of the Peace Treaties around Paris: a )  th e  property, rights and in terests 
falling under “ the except:onal war measures or measures of transfer” had  
to  be returned by the defeated Powers to  the nationals of the Allied and  
Associated Powers or restored respectively, and b) th e  nationals o f th e  
Allied and Associated Powers were en titled  to compensation — unless 
restitution in kind took place — “in respect of all damage or injury inflicted  
upon their property, rights or interests by the application either o f th e  
exceptional war measures or measures o f transfer.” We would like to  
stress here th a t  the Peace Treaties around Paris designate the return ing  
and/or restoration of property, rights and  interests affected by discrim ­
inatory measures by the  term  “restitution” in the French text, b u t by  
the term  “restoration” in the English translation. The meaning of the  tw o 
words is almost identical,15 the slight difference is, however, not negligible 
and from the difference in  terminology some interesting conclusions will 
be drawn later on for the support of our theses.

The Peace Treaties around Paris contain the first modern codification 
concerning individual restitution (restoration) of property, rights and  
interests taken  away by means of discrim inatory war measures from  th e  
disposal of the persons entitled thereto, which remedy was based till th en  
only on custom ary law. After the principles having been determined in 
the Hague Conventions, as referred to  above, the obligation of restitu tion 
of property sequestrated in times of war remained strictly  speaking un-

14 Cf. G raefrath  (1954).
15 Black (1951) p. 1477 Muret-Sanders: Encyclopedic Dictionary.
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codified, and th e  sam e applies also to  th e  obligation of restitu tion  of property  
rem oved during a  w ar. As i t  appears from  w hat we have said above, these 
legislative acts estab lished , according to  th e  terminology of Article 232 o f 
th e  Trianon Peace T re a ty ,16 the  following obligations:

1. a duty o f restitution  (restoration) as a  result of the  term ination o f  
th e  war, in favour o f th e  nationals o f th e  Allied and Associated Powers 
b o th  in respect o f  p roperty , rights and  interests taken away — though 
lawfully — by  discriminatory measures, an d  of property alienated in favour 
o f a  third person b y  a  disposition of transfer, if  it  is situated  on the territo ry  
o f Hungary, fu rth e r

2. a duty to  p a y  compensation for th e  damage or in ju ry  sustained w ith 
respect to p roperty , righ ts  and interests as a  result of discriminatory m eas­
ures, as well as for th e  loss and damage incurred  in consequence of a transfer, 
in  case of the  desired  restitu tion  would n o t be possible.

The decisive p relim inary  condition o f bo th  restitution (restoration) to  
p riva te  persons o f  p roperty  sequestrated  as a result of the  war and, in  
given cases, of com pensation to  be paid  to  such interested persons, is th e  
existence of a discriminatory measure. The legal purpose of restitu tion  
(restoration) in  favou r o f a private person is the elimination of the con­
sequences of a d iscrim inato ry  measure, th e  re-establishment of the form er 
legal position: in  integrum restitutio. The restitution in to  the unlim ited 
exercise of a r ig h t cannot be regarded as having the same character as 
th e  reparation o f a  w ar damage, although +he fact of depriving a person 
o f his right during a w ar causes in general a  prejudice, too (in consequence 
o f which the in  integrum restitutio also am ounts to the reparation of an  
in jury).

8. REPARATION A N D  RESTITUTION (RESTORATION) AFTER 
WORLD W A R I

As a m atter o f course, the  Trianon Peace Treaty did no t forget the loss 
a n d  damage suffered b y  the  nationals o f th e  Allied and Associated Powers 
in  respect of a n y  o f th e ir  property w herever situated (either within o r 
outside Hungary) not by reason of a discriminatory measure, bu t “ as a 
d irec t consequence o f th e  hostilities or m ilitary  operations of any kind” .17 
These losses were, however, n o t classed in to  the  same category as the claims 
th a t  could ind iv idually  be p u t in  for restitu tion  by private persons, occa­
sionally through th e  m edium  of their Governments (according to  th e  
provisions contained  under the  title  “ Property , rights and interests” ), 
b u t  into the category o f  th e  claims for “ reparations” raised by  the victorious 
S ta tes against th e  vanquished  States, an d  they  served as one of the legal 
title s  for the estab lishm ent of global reparation .18 As a  consequence o f  
th e  fact th a t th e  w ar was quahfied as an  aggressive war, th e  compensation 
fo r all loss and  dam age incurred w ith regard  to private property was

16 See also th e  ana logous A rticles of th e  o th e r  Peace Treaties around Paris.
17 The same app lies m utatis mutandis to  th e  o th e r Peace T reaties around Paris.
18 See Appendix 1 to  A rt. 162 of th e  T re a ty  of Trianon.
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provided by the  T reaty of Trianon — in accordance with its whole s tru c ­
tu re  — not in the  meaning of th e  term  used in Civil Law, as a compensation 
individually determined, b u t as a reparation having the  character o f an 
indem nity of war, to be discharged by Government to  Government. In  
th is connexion we have to recall the fact th a t, evidently in consequence 
of th e  fourteen Points of Wilson, the Peace Treaties closing W orld W ar I 
avoided in a hypocritical w ay the  use of the term  “indem nity” , which 
was to  be paid as the consequence of the former wars, so e.g. of the  F rench— 
German W ar in 1870—1871 to  th e  victor, w ithout any further justification, 
exclusively by v irtue of the victory. The Peace Treaties around Paris did 
no t w ant to impose on the vanquished an explicit “ indem nity of w ar” 
b u t supported the  claim of the  victors by the legal argum ent th a t  the 
aggressor Germany and her allies were bound to  “repair” the  loss and 
dam age caused by  their acts and  in general by the war unleashed by them , 
to th e  a ttacked  States and th e ir  subjects. The various categories of these 
losses and damages are enum erated in the Peace Treaties around Paris in 
the  respective Chapter on “ R eparation” . Thus, P art V III o f the T reaty  
of Trianon dealing with “ R eparation” refers to  the joint and several re ­
sponsibility for th e  war and holds the Hungarian Government responsible 
— in our opinion, as m entioned above, in a contestable way — for all 
loss and damage suffered by  the  Allied and Associated Powers and their 
subjects in consequence of th e  war imposed upon them  by  the  aggression 
of A u s tria -H u n g a ry  and her allies (Art. 161). In  the detailed enum eration 
contained in the  Appendix o f the Chapter it  is stated  th a t  H ungary’s 
responsibility extends also to  the  losses th a t arose in connection with any 
kind o f property belonging to  th e  Allies or their subjects, wherever situated , 
as the  direct consequence of hostilities or m ilitary operations. Accordingly, 
in th e  case of the  global reparations due to  the  victorious States, having 
the  character o f an indem nity of war, the basis of the obhgation of the  
defeated States, its  direct reason was the general war responsibility, which 
included in principle the to ta lity  of the victors’ war losses. I t  does no t 
include, however, the losses th a t  the victors sustained by  reason of d is­
crim inatory measures; their elimination m ust be carried out according 
to  th e  Peace Treaty, as we have mentioned it, not by reparation in  the  
technical sense of the term  b u t by in integrum restitutio (restoration). 
The question of reparation within the technical meaning of the term must 
therefore be entirely separated from the restoration of property taken away 
by discriminatory measures, which is in integrum restitutio.

As referred to  above, the  T reaty  of Trianon itself19 entirely separated 
the  liability for reparation, based directly on war responsibility, from th e  
unilateral restoration of p rivate  property, rights and interests taken  away 
by  discrim inatory measures, more precisely from the unilateral d u ty  of 
restoration, the  la tte r being only in loose connection with war responsibility. 
All such claims to  compensation th a t could be raised as a direct resu lt 
of th e  war imposed on the Allied and Associated Powers, inclusive of th e  
claims for losses suffered in  private property as direct consequence of

19 The same applies also to  th e  other Peace Treaties around Paris.
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Hostilities or m ilitary opera tions whatsoever, were included by the Treaty 
of Trianon into the global sum  of reparation, having the  character of a war 
indem nity. All these claim s within the scope of global reparation had to 
be settled  directly by G overnm ents tow ards Governments. On the other 
hand, the claims th a t  a im ed  a t compensation for losses incurred in con­
sequence of exceptional w ar measures and  measures ordering a transfer 
tak en  in connection w ith  property , rights and interests of nationals of the 
Allied and Associated Pow ers, did not belong at all to the domain of claims 
to reparation between Governments.

The return  and res to ra tio n  of private property, rights and interests, 
th a t  were the object o f d iscrim inatory measures, and the compensation 
to  be paid for losses incu rred  therein are dealt with by the  Treaty of Trianon 
in  an  entirely different contex t, in the  Chapter on “ Property, Rights 
and  In terests” , sharply sep ara ted  from the  question o f “ reparation” , and 
are regarded, in con trad istinction  to  w ar reparation, as appertaining to 
qu ite  a different category. B y the way, this restitu tion  (restoration) can 
all th e  less belong to  th e  scope of “ repara tion” , as the  discriminatory 
m easures, we repeat, h av e  been recognized as essentially lawful by the 
Peace T reaty — a lthough  the  unilateral obligation of restitution and 
restoration, without reciprocity is, according to  the  Treaty, to a certain 
ex ten t the result of war responsibility. The obligation does not serve for 
th e  exculpation of war responsibility  b u t only for th e  restoration of the 
old legal status of affairs d istu rbed  by the  fact of the  war. We m ust say 
th a t  if  the discriminatory m easures had no t been recognized by the Peace 
T reaties in general as lawful, we should have to  consider the reciprocal 
d u ty  of restitution (restoration) as the resu lt of the  Rousseau Principle, 
according to  which p r iv a te  property m ust not be affected by war, and 
inasm uch as it has been affected , an in integrum restitutio (entire restoration) 
has to  take place. As i t  appears, however, from w hat has been said herein­
before, the victorious Anglo-Saxon Powers, since they  did not stand  on 
th e  ground of the Rousseau Principle, w anted the exceptional war measures 
them selves to be accepted as legal from the  point of view of International 
Law. They had, therefore, to  refer — not exphcitly b u t only implicitly20 — 
to  general war responsibility, as the explanation of the  obligation of restitu ­
tion  established un ila te ra lly  to  the charge of the  vanquished. In  any case, 
w ar reparation and res to ra tio n  of property , rights and interests are, in 
th e  system  of the T rianon  Peace T reaty , m atters of logically different 
types, consequently th e  separation  of the  two obligations, we repeat, is 
by  all means justified. R eparation  claims and within their scope com­
pensation for loss and dam age  incurred in private property  are dealt with 
b y  th e  Treaty of T rianon structu ra lly  separated  from the restoration of 
th e  legal situation d istu rbed  by  war measures, so much so th a t, for instance, 
p u rsu an t to  Article 161, th e  H ungarian Government was under the 
obligation within the  scope o f reparation representing war indem nity

“ to cede to  the A llied a n d  A ssociated G overnm ents th e  p roperty  in all m erchant
ships an d  fishing b o a ts  belonging to  nationals of H u n g ary ” (Annex IH , para-

20 See Oppenheim—L a u te rp a c h t (1952—56). Vol. I I .  § 101.
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graph 1), an d  “ to  cede a portion of the  H ungarian riv er fleet up  to  th e  am o u n t 
of the  loss m entioned” (Annex IH , paragraph 6),

all this with a view to replacing m erchant ships and  fishing boats lost or 
damaged owing to  the  war. The Government was further bound

“ to replace th e  anim als, rolling-stock, m achinery, equipm ent, tools a n d  like 
articles of a  com m ercial character which have been  seized, consum ed or 
destroyed by  H ungary , or destroyed in  direct consequence of m ilita ry  oper­
ations. . . by  anim als and  articles of th e  same n a tu re ” (Annex IV, p a ra g ra p h  2).

Accordingly, the cession to the Government of an  Allied and Associated 
Power of the river fleet or of a portion thereof, or o f animals, rolling-stock, 
machinery etc. or of a portion thereof in order to  replace a loss incurred 
in the war is “reparation” of a war indem nity character, whereas if  such 
assets had fallen under the effect of an exceptional war measure or o f a 
measure of transfer, the  prejudice which arose thereof for private persons 
should have been elim inated by H ungary in the scope of restoration.

9. RESTITUTION OF REMOVED PROPERTY IN  TH E PEACE
TREATIES AROUND PARIS. BEGINNING OF RESTITUTION 
IN  TH E TECHNICAL SENSE OF THE TERM

The restitution of cash, animals, movable effects and securities (and 
of other properties) removed by the Central Powers from the territo ry  
of the Allied and Associated Powers in violation o f International Law 21 
and then seized or sequestrated, likewise unlawfully, for their own purpose 
was to  be effected equally between Governments by  virtue of Article 168 
of the Treaty of Trianon, under the  title  of “ reparation” .22 In other words: 
while the Treaty makes a sharp distinction between in  integrum restitutio 
(restoration) aiming a t  the restoration of property, rights and interests, 
on the one hand, and reparation, on the other, i t  trea ts  the restitu tion  in 
kind of removed property  (what in our terminology is: restitu tion “ in 
the technical sense of the term ” , in contradistinction to  the various o ther 
legal institutions covered by this denomination dealt with below) in a 
structurally  erroneous way within the scope of “ war reparation” , and  does 
not separate it  tex tually  from the la tte r: this is evidently due to  th e  then 
incomplete legal development of restitution in th e  technical sense o f the 
term . Thus the individual in  integrum restitutio — which otherwise purports 
in the system of the  Peace Treaties closing W orld W ar I  exclusively to  
eliminate, after the war, the legal effects of discrim inatory measures taken  
during the war and recognized by the international legislators as having 
been lawful — becomes in this system considerably confused w ith  the 
d u ty  of restitution in the technical sense of the term , based on an  in te r­
national delinquency, namely on the violation o f the  explicit provisions

21 See p. 59.
22 See also the  analogous Articles of th e  other Peace T reaties around P aris.
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of th e  Hague Convention, more exactly  on the  removal of property, and both 
get m ixed up w ith  repara tion  having the  character of a war indemnity.

F o r  this reason i t  seems to  be advisable to  make some k ind of dis­
tin c tio n  between in  integrum restitutio, restitu tion in th e  technical 
sense o f the term , an d  repara tion  in the na tu re  o f a war indem nity. A correct 
legal and term inological analysis of the  Peace Treaties around Paris 
them selves renders th is  possible. As pointed o u t hereinbefore, th e  individual 
in integrum restitutio should have been designated already in  th e  system 
of th e  Peace Treaties around  Paris ra ther b y  the  English expression “ res­
to ra tio n ” (restauratio), while the  technical te rm  “ restitution” should have 
been exclusively reserved  for the  returning o f removed property . Such a 
“ res titu tio n ” in th e  p roper sense of the term  does not mean the  restoration 
o f th e  original legal s ta tu s  of rights b u t th e  returning of chattels to their 
original place, th e  te rr ito ry  o f the  country  whence they were removed, 
in  accordance w ith  th e  original practical m eaning of the French word 
“ restitu tio n ” : “ re s titu e r  =  replacer” . As we have pointed o u t already, 
th is  does not m ean th a t  the territo ria l replacem ent, the carrying back of 
rem oved property w ould  completely be devoid of certain characteristics 
of general in integrum restitutio of In ternational Law, since such a replace­
m en t creates a  p relim inary  condition for th e  restoration o f th e  right of 
ownership. One th in g  is certain : though the  provisions of the Peace Treaties 
around  Paris concerning restitu tion  of rem oved property, taken in  a territo ­
ria l sense, did no t y e t develop completely th e  concept of restitu tion  in the 
technical sense of th e  term , as an  independent legal institution, th is  specific 
legal concept detached  itse lf in these Peace Treaties from the  general legal 
in stitu tion  of the restitutio in integrum and assumed an independent existence.

T he in integrum restitutio purporting to  eliminate the legal effects of 
discrim inatory m easures and o f alienations is identified by  the  Peace 
T reaties around P a ris  w ith the  return ing  of removed property  only 
in  th e ir  denom ination (both are “ restitu tions” ), whereas th e  question 
o f rem oved p roperty  was, as pointed  out before, for fundam ental reasons, 
n o t regulated under th e  title  o f “ Property , R ights and In te rests” dealing 
w ith  discrim inatory m easures b u t (although, as we have said, th is is not 
en tire ly  right, e ither) under the  title  of “ R eparation” . The reason is th a t 
th e  rem oval of p ro p e rty  was summarily ranged by the Peace Treaties 
around  Paris (T reaty  o f  Trianon, Article 162, Annex and Article 168)23 
am ong those losses a n d  dam age for which G erm any and her allies had been 
m ade responsible on th e  ground of a general principle, according to which 
these countries were bound  to  make reparation

“ for causing th e  loss an d  dam age to  w hich th e  Allied and A ssociated Govern­
m ents an d  th e ir  n a tio n als  have been su b jec ted  as a consequence of the w ar 
im posed upon  th e m  b y  th e  aggression of A u s tr ia—H ungary a n d  her allies” 
(Article 161 o f th e  T reaty  of Trianon).24

23 See also th e  ana logous A rticles of th e  o th e r Peace Treaties around  Paris.
24 See p. 37.



PRIVATE PROPERTY IN WAR 39

On th e  other hand, the  returning o f removed property, in other words, 
th e  restitu tion  in the technical sense o f the  term , was not included in  th e  
scope of “ reparation” of a war indem nity character b u t formed a separate 
legal category. For this very reason, in  our opinion, i t  would have been 
better to  apply already in the Peace Treaties around Paris the term  “ R ep a­
ration and  R estitu tion” , instead of the  term  “ Reparation” , as it  happened 
later in the  Paris Peace Treaties term inating World W ar II .25

In the  question of the international justification of reparation and  of 
the  general responsibility for all loss and  damage caused in the course 
of W orld W ar I, the public opinion of the  world is, as referred to  above,26 
considerably divided. As World W ar I  was on both sides an im perialist 
war and so Germany and her allies could not be made unilaterally respon­
sible for it, the  socialist conception does not consider the global rep a ra ­
tion determ ined in the  Peace Treaties around Paris justified from  th e  
point o f view of In ternational Law; according to  this conception, th is  is 
incontestably but an “ indem nity of w ar” based on the right of the  victor. 
While there  is a disagreement between experts in International Law  as 
to  whether the claim to “reparation” for the loss and damage caused was 
lawful, there is, and there can be, no divergence of opinion in respect of 
th e  rule th a t  the removal of property is contrary to the laws of war and th a t  
such p roperty  is to be restitu ted  under any circumstances. In  other words, 
the  restitu tion  of removed property (though it is treated  by the  Peace 
Treaties around Paris in a similar way as are the legally contest- 
able commitments in the  nature of an  indem nity of war) m ust be d is tin ­
guished from the latter, since from the  viewpoint of International Law 
such a  genuine restitution is a t any ra te  lawful, considering th a t the rem oval 
o f private property and, beyond certain  limits, also of public p roperty  
is in itse lf a serious delinquency of In ternational Law, irrespective of general 
war responsibility. Accordingly, although in the system of the  Peace 
Treaties around Paris restitution of removed property belongs, from  a 
formal point of view, to  the scope o f war reparation, it  is nevertheless 
possible w ith the help of a correct legal analysis to  separate completely 
the  global reparation following World W ar I  in the nature of a “war indem ­
n ity” from  restitution in the technical sense of the term , as well as from  
“in integrum restitutio” (restoration) dealt with in the Chapter abou t 
“ P roperty , Rights and Interests” .

Genuine restitution, as referred to  above,27 is regulated by Article 168 
o f the T reaty  of Trianon literally as follows:28

“ en sas les paiem ent ci-dessus p révus, la  Hongrie effectuera, en si confor­
m a n t ä  la  procedure établie par la Commission des reparations, la  re s titu tio n  
en especes des espéces enlevóes, saisies ou séquestrées ainsi que la re s titu tio n  
des anim aux, des objets de to u te  so rte  e t des valeurs enlevées, saisis ou

25 See p. 32.
26 See p. 37.
27 See under th e  subtitle : “ R estitu tion  o f removed property  in  th e  Peace T reaties 

around  P aris. Beginning of restitu tion  in  th e  technical sense o f th e  te rm ” .
28 See also th e  analogous Articles o f th e  o ther Peace Treaties around P aris .



40 CHAPTER I

séquestrés, dans le ca s  ой il sera possible de les identifier sóit sur les te rrito ires 
appartenant á  la H o n g r ie  ou & ses alliés, só it sur les territo ires restés en posse­
sion de la H ongrie ou  d e  ses alliés jusqu’á  com plete exéoution de présent T raité . ’ ’

(“In  ad d itio n  to  t h e  paym ents m en tioned  above H ungary shall effect, in  
accordance w ith  t h e  procedure laid  dow n by  the R eparation  Commission, 
restitu tion  in  cash  o f  cash  taken  aw ay, seized or sequestrated, and also  
restitu tion  of an im a ls , objects of every  n a tu re  and securities taken  aw ay, 
seized or se q u e s tra te d  in  th e  cases in w hich i t  proves possible to  identify them , 
on te rrito ry  be long ing  to , or un til th e  com plete execution of the  present 
Treaty in  th e  possession  of H ungary o r h e r  allies.” )

This provisions o f th e  T re a ty  determines in  a decisive way the difference 
betw een reparation o f  a  w ar indem nity character and restitution in th e  
p roper (technical) sense o f  the  term : restitu tion  may not be regarded as 
a  “ war reparation” because i t  is to  be effected in every case over and 
above the “repara tion”  o f  a war indem nity  character. This is laid down 
definitely  in the  las t p a rag rap h  of Article 173 of the T reaty of Trianon, 
according to which “ in  no  case, however, shall credit be given for property 
restored  in accordance w ith  Article 168.”

On the other hand, in  th e  system of th e  T reaty  of Trianon the provision 
contained in Annex I  o f  A rticle 162 cannot be qualified as a rule of resti­
tu tio n  by virtue o f w h ich  compensation m ay  be claimed from H ungary 
fo r any damage caused

“ in respect of a ll p ro p e r ty , wherever s itu a te d , belonging to  any  of the Allied 
or Associated S ta te s  o r  th e ir  nationals, w ith  th e  exception of naval or m ilita ry  
works or m a te ria ls , w h ich  has been ca rried  off, seized, in jured  or destroyed 
by the ac ts  o f H u n g a ry  or of her allies on  land, on sea or from  the air, or 
damaged d irec tly  in  consequence of hostilities or of any  operations of w ar.”

These compensations a re  no t of the sam e nature as the  restoration o f 
“ determ ined” p roperty , b u t  belong to  th e  domain of global reparation 
hav ing  the character o f  a  war indem nity. The obligation layed down in 
th e  Annexes of A rticle 16129 relating to  th e  “ replacement” (not to th e  
restoration) of objects destroyed  or consumed as a consequence of hostilities 
— th e  value of which is precisely for th is reason to be deducted from the  
am oun t of the global re p a ra tio n 30 — m ay n o t be regarded as a “ restoration” , 
n o r  may it be considered as a liability for restitu tion  in the technical sense 
o f  th e  term. The p ay m en ts  and/or deliveries effected under this title are 
equally  of a war in d em n ity  character.

Besides the general ob ligation  of restitu tion  referred to  in Article 168, 
th e  Treaty of Trianon a lso  contains rules abou t specific restitution in the 
technical sense o f th e  te rm , to  which th e  essential principles governing 
general restitution ap p ly  similarly. Thus, specific restitutions correspond 
to  general restitu tions m ain ly  inasmuch as the restitution has to be effected 
territorially, by a Government directly to another Government. A specific

29 See p. 37.
30 See also th e  analogous A rticles of th e  Peace T reaties around Paris.
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liability for restitution is provided by Article 175 of th e  Treaty of Trianon 
in  favour of the  Allied and Associated Powers in respect of “ all records, 
documents, objects of an tiqu ity  and o f art, and all scientific and biblio­
graphical m aterial taken away from th e  invaded territories” , and  the  
same liability  is estabhshed by Article 176 concerning those similar objects 
which were taken  away not from the territo ry  of the Allied and Associated 
Powers b u t from what are term ed ceded territories since the commencement 
of the war. Finally, a specific liability for restitution is laid down by Article 
177 of the T reaty of Trianon in respect of

“all th e  records, docum ents and  h isto rical m ateria l possessed b y  public 
in stitu tions which m ay have a d irect bearing on th e  history of th e  ceded 
te rrito ries” .

All these specific restitutions are to  be effected equally over and  above 
the global reparation in the  nature o f a war indem nity, in the same way 
as the restitu tion of removed property in general (Article 175 of the  T reaty  
of Trianon).

10. REPARATION AND RESTITUTION IN TH E PEACE TREATIES 
AROUND PARIS DEALT W ITH IN  JURISPRUDENCE

The difference between “ reparation” and “ restitu tion” considered from 
the viewpoint of In ternational Law and  also of the Peace Treaties closing 
World W ar I 31 is dealt with, among others, by Erich Kaufmann (1949), 
University professor in Munich, and by  Schmoller, Maier and Tobler (1957), 
jurists of Tübingen.

In  the works of these jurists the purpose of making a distinction between 
reparation and restitution is, among others, to help the elucidation of the  
notion of restitution, as Schmoller, Maier and Tobler say: “ angesichts 
der Unklarheit, die heute hinsichtlich des Restitutionsbegriffs besteh t” . 
The works in question, however, — though they contain several correct 
statem ents shared by us — did not succeed in eliminating the confusion 
which prevails about restitutions because, in consequence of the linguistic 
identity  of the denomination, they  seem to mix up 1. general Wieder­
gutmachung of International Law w ith “ war reparation” of th e  Peace 
Treaties and 2. in integrum restitutio (restoration) of the Peace Treaties 
with genuine territorial restitution o f removed property.

In  consequence of the  facts th a t: 1. the term  “ Wiedergutmachung” is 
not only used by the above-mentioned jurists in the  same meaning as by 
Anzilotti, Liszt, Oppenheim and others (as the sanction of an “international 
delinquency” ) but, w ithin the context of the Peace Treaties, it  is identified 
with “ war reparation” , and th a t 2. “in integrum restitutio” in the  general 
meaning of the term  as used in In ternational Law is without any  doubt 
the m ost frequent form of “ Wiedergutmachung” : the  term  “ restitution”

31 These works deal fundam entally  w ith  th e  problems of the period following 
W orld W ar II.
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often appears in the works in  question as an identical concept with “war 
reparation” itself.

Departing from  th e  original French te x t  of the Peace Treaties (see 
paragraphs e, /  and  h of Article 232 o f the  Treaty of Trianon), the  
German jurists quaUfy as “ restitu tion” and  a t  the same tim e as a p a rt 
o f “ Wiedergutmachung” in  w ar the cancellation of war discriminatory 
measures. This apperta ins in  our opinion to  th e  general legal category of 
“ in integrum restitutio” and  m ay not be included into the  category o f 
“ Wiedergutmachung” o r o f restitu tion  in  th e  technical sense of the term . 
The “ restitu tion” o f identifiab le  boats and o ther crafts belonging to inland 
navigation which, since th e  outbreak  of the  w ar, passed from the  possession 
o f the  Allied and  A ssociated Powers into Germ an (Hungarian) possession, 
enacted by paragraph 6 o f  Annex I I I  a ttached  to  Article 242 of the T reaty 
o f Versailles (T reaty  o f T rianon, paragraph 5 o f Annex I I I  of P a rt 8), was, 
according to  all four G erm an scholars, likewise war reparation. They qualify 
i t  as restitution in  th e  technical sense o t the  term , in spite of the fact th a t  
the  property ordered to  be retu rned  in k ind  had not been removed by 
way of a delinquency: th is  is, however, a fundam ental criterium  of resti­
tu tio n  in the technical m eaning of the word.

Particularly  K aufm ann  qualifies the goods to  be supplied in lieu o f 
properties (e.g. anim als) rem oved from an occupied territo ry  as a form 
of reparation: “ Beide R estitu tionsarten , die ’a l’équivalent’ und die 
’ä  l’identique’, sind gegenüber der Geldentschädigung privilegierte Formen 
der W iedergutm achung.”

Correctly, as a m a tte r  of course, the “restoration” of all property th a t  
was removed by  the  C entral Powers in violation of the Hague Convention 
from  territories occupied by  them  has to  be quahfied according to  the  
system  of the Peace T reaties around Paris as restitution. N ot the Peace 
T rea ty  bu t Article 53 o f  the  Hague Convention decrees the  “restitution” 
a t  the  end of the  w ar o f  all property  seized and sequestrated lawfully 
b y  the  enemy, on the  occupied territo ry  in  the  course of the  hostilities.

W hat is the legal difference between restitu tion  and reparation after 
W orld W ar I  according to  the  work of K aufm ann and th a t of Schmoller, 
M aier and Tobler?

In  the opinion o f K au fm ann  the  decisive difference between the two 
legal categories consists in  th e  fact th a t  w ar reparation is a debt of the 
vanquished S tate and  is, accordingly, to  be discharged by way of handing 
over goods belonging to  th e  economy of th e  State, whereas restitution is 
th e  returning of properties “ die niemals rechtmässiger Bestandteil der 
deutschen V olksw irtschaft geworden, sondern rechtmässiges Eigentum der 
alliierten Staatsangehörigen geblieben w aren ” . 32

Concerning the  same sub jec t Schmoller, M aier and Tobler say : 33

“ Der U nterschied  zw ischen den  beiden A rten  von  Verpflichtungen zur H eraus­
gabe von Sachen: d e r  R e stitu tio n  u n d  d er R eparation  liegt darin , dass der 
R estitu tionsanspruch , obw ohl e r  ein völkerrechtlicher ist, der nach  Auffassung

32 K aufm ann (1947) p a ra . 14.
33 (1957) § 52, item  4.
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aller V ölkerrechtslehrer n u r von S taa t zu S taa t geltend gem acht werden kann , 
sich doch au f einen fortbestehenden privatrechtlichen E igentum sanspruch 
des S taatsbürgers des besetzten  Gebietes g ründet, dem die Sache wider seinen 
Willen weggenommen w u r d e . . . ”  “ In  den F ällen  der G eltendm achung von  
R eparationsansprüchen, in  denen gleichfalls die Herausgabe bestim m ter 
Sachen gefordert wurde, is t  kein E igentum sanspruch vorhanden, sondern  
der allgem eine W iedergutm achungsanspruch w ird ausnahmsweise s ta t t  a ls  
Geldforderung als Forderung au f W iedergutm achung in  n a tu ra  erhoben.”

Dr. Langen and Dr. Sauer, W est-German jurists, adopt the same s tan d ­
poin t34 and sta te  as follows:

“ U nklar is t vorläufig noch die rechtliche K onstruk tion  des R estitu tions- 
anspruehes” . . . “N ach dem  Sinn dieses W ortes handelt es sich um  eine R ü ck ­
gabe, die a n  den ursprünglichen E igentüm er zu erfolgen h a t .35 (!) D ieser is t 
also der Berechtigte. D a ihm  der G egenstand w ider Willen entzogen ist, 
so ist grundsätzlich kein  anderer inzwischen E igentüm er geworden, e r  is t 
E igentüm er geblieben und  handelt nach dem a lten  S atz :“ Ubi rem meam invenio, 
ibi vindico.”

We do not deem acceptable either the sta tem ent of Kaufm ann or th a t  
o f the other German scholars and we think th a t  with their argum entation 
th ey  wanted to  contribute to  the protection of particular German interests. 
These interests required the  recognition of the  concept of a restitu tion 
based in the last resort on a claim of Civil Law and not on an injury caused 
to  the national economy, having its legal ground — in contrast to reparation 
— in the fact th a t  the property (which had been removed according to  
Schmoller, Maier and Tobler “ in an illegal way from the viewpoint of 
Civil Law” and according to  Kaufmann “ contrary  to  International Law” ) 
remained throughout, from the  beginning to  the  end, in the ownership 
o f  the despoiled inhabitants of the occupied territo ry  and did not become 
p a rt of German economic life.

The correctness or falseness of the statem ent concerning the legal basis 
o f restitution, namely the question whether the  international legal ground 
of restitution consists in the unchanged continuance of private ownership 
or, as we affirm  and prove it, in the right of the injured State for the  
retransportation of the property tortiously removed from its territo ry , 
th is question will have a decisive importance later on in the course o f th e  
development of the notion of restitution in the  technical sense of the term , 
during and after World W ar II.

Restitution in  the technical sense of the term  is, in our opinion, — as 
we have said before and as i t  is adm itted even in the whole argum entation 
o f Kaufm ann — still considerably mixed up in  the Peace Treaties te rm i­
nating W orld W ar I  with in integrum restitutio being the sanction of all 
international delinquencies, w ith “ restoration” meaning the rescission and  
quashing of all war discrim inatory measures (elimination of “ Zivilschäden” ),

34 Langen, Sauer (1949). (This work has afte r a ll n o t been published and some of 
i ts  inferences are considered as outw orn by th e  au th o rs  themselves.)

35 The exlam ation m ark is mine.
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moreover w ith w ar rep ara tio n  based on the  general war responsibility. 
We repeat: the  concept o f restitu tion  in  the  technical sense of th e  term  
correctly m eans, a lread y  in the  system  of the Peace Treaties, only the 
returning of objects and values removed in violation of International Law 
from occupied territo ries o r seized and sequestrated  there, and the difference 
between restitu tion  a n d  w ar reparation  m ay be established in the  fact 
th a t  the basis of war reparation is the general war responsibility and its object 
is to furnish compensation for loss and damage caused by the war, on the 
one hand, while on th e  o ther, the legal ground of restitution is, irrespective 
of war responsibility, the violation of the rules of warfare, and its object, the 
individual returning of wrongfully removed property.

We cannot accept th e  above-quoted definition of restitution given by 
Kaufm ann for th e  v e ry  reason th a t  he includes various kinds o f legal 
institutions, designated in  the  tex t o f the  Peace Treaties by the  term  
“restitu tion” , in to  one a n d  the  same legal category, and omits to  give the 
definition of restitu tion  in  the proper, technical sense of the term , which 
has developed in to  a  specific legal institu tion , though it is also the subject- 
m atter of his own trea tise . This restitu tion , as we have said, differs funda­
m entally bo th  from  in  integrum restitutio being the sanction of a general 
delinquency o f In te rn a tio n a l Law and from  in integrum restitutio purporting 
to  quash th e  w ar discrim inatory  m easures, of which the existence of a 
delinquency is n o t a  condition. I ts  legal basis is in any case a war delinquency 
and its purpose is n o t in  integrum restitutio in the legal meaning o f the 
term  but a  replacement, Rücklieferung, in  th e  practical sense of wrongfully 
removed property .

The provisions re la tin g  to  restitu tion  in natura of property removed 
by the Germans and th e ir  allies in W orld W ar I  did not contain any dis­
position exceeding th e  sim ple return ing  o f the property, th a t  is to  say, 
the  normal reparation o f  the  in ternational dehnquency committed. No 
m atter how considerable and  extensive th e  forcible removals made in the 
w ar had been, public opinion did no t y e t see therein more than  a violation 
o f the Hague Conventions, and it did n o t seem justified to create a specific 
legal institution for th e  reparation and  reprisal of these delinquencies, 
considering in  p a rticu la r the  global w ar reparation destined to  ensure 
anyway the  economic v icto ry . According to  what has been said above, 
restitution as a specific legal institution began all the same its independent 
existence with the conclusion of the Peace Treaties around Paris, subjected 
to  rules different from  those governing general in integrum restitutio of 
In ternational Law.

11. CRITERIA OF RESTITU TIO N  IN  T H E  TECHNICAL SENSE OF 
TH E TER M  IN  T H E  SYSTEM OF T H E  PEACE TREATIES 
AROUND PA RIS

The fundam ental rules o f  the restitu tion  of removed property, according 
to  the Peace Treaties a round  Paris m ay be summed up as follows :

1. restitu tion has to  be effected in k ind (en espece);
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2. its prerequisite is th a t  the objects shall be discovered and identifiable 
on the  territo ry  of the S tate which removed them, or on the territo ry  of 
her allies;

3. the returning m ust be effected not to the individual owner b u t to 
the injured State.

The Peace Treaties around Paris do not lay down further detailed rules 
in respect of restitution. Article 168 of the Treaty of Trianon only provides 
th a t  restitution shall be effected in accordance with the procedure laid 
down by the Reparation Commission. I t  is, however, certain th a t in con tra­
distinction to claims for in  integrum restitutio, the individual ownership 
had not to  be certified in connection w ith a claim to  restitution, only the 
fact of removal from the territory  of one of the Allied or Associated Powers 
(the d a ta  required for the establishm ent of the identity  had to be given); 
th a t  the  property had to  be returned  territorially to  the  State concerned 
and th a t  only the Allied and Associated Powers were the beneficiaries of 
restitu tion. The Peace Treaties around Paris do not contain provisions 
to  the  effect th a t the vanquished States would be, for instance, bound 
to  reacquire on the territo ry  of o ther countries the property rem oved by 
them , or th a t also a bona fide acquirer should be under the obligation 
to  re tu rn  property subject to restitu tion, or th a t the  organs or officials 
of the  Central Powers would be obliged to  co-operate in the search after 
rem oved property. In  such respects the  Peace Treaties did not w ant to 
affect the  general provisions in force.

Reciprocity was not decreed by the  Peace Treaties around Paris in 
respect of restitution in  the technical sense of the term , nor in respect 
of in  integrum restitutio of property, rights and interests. Exceptions were 
only provided for by the Treaty of Trianon as regards restitutions qualified 
above as “specific” , and here, too, only inasmuch as the  Successor States 
were bound to give up to Hungary the  records, documents and m aterial 
dating from a period not exceeding tw enty  years which had a direct bearing 
on the  history or adm inistration of the  territory of H ungary (Article 178). 
The T reaty  of Trianon also recognizes the claim of Hungary concerning 
the  scientific and artistic objects forming part of the  intellectual heritage 
(Article 177). In  these cases, however, the question was not the return ing  
of removed property during the war from a territory occupied by a foreign 
Power, b u t the division of collections which were, according to  the  spirit 
of the  Treaty of Trianon, for a long tim e illegally kept a t a place th ey  did 
no t belong to.

We consider the absence of reciprocity in respect of restitution in the 
technical sense of the term  (in the  system of the Peace Treaties closing 
W orld W ar I) even less justified th an  in connection with restoration of 
“ property, rights and interests” . O ut of the violation of the rules of warfare 
(ex delicto) the same liabilities arise for both parties, whence ou t of the 
rem oval of property the  same liability for restitution. A t least in principle, 
neither of the parties m ay lawfully be exempted from this liability.
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12. REPARATION, RESTORATION AND RESTITUTION IN  THE 
ARMISTICE A N D  PEACE TREATIES CLOSING W ORLD WAR II

The system of th e  Peace T reaty  of Trianon which, according to what 
has been said above, m akes sharp distinction between war reparation and 
th e  restitution o f th e  legal sta te  of affairs th a t  existed prior to the war 
and  which separates theoretically  the  restitu tion  in kind of removed 
property  to be effected  directly between Governments over and above 
reparation, from th e  global reparation in the  nature of a war indemnity, 
was maintained in  i ts  en tirety  by  the  Treaties closing W orld War II. The 
system  analysed above of the T reaty  of Trianon is exactly followed by the 
H ungarian Arm istice Convention signed on January  20, 1945, as well as 
b y  the  Hungarian P eace  T reaty  signed on February  10, 1947, and by the  
analogous in te rnationa l treaties concluded by  the  other satellite States.

The Hungarian A rm istice Convention d a ted  on January  20, 1945, treats 
in  paragraph 1 of A rtic le  12 the  question of reparation to be paid by virtue 
o f th e  war responsibility to the Soviet Union, Czechoslovakia and Jugoslavia 
an d  in  paragraph 2 th e  problem of reparation due to the W estern Powers. 
A rticle 13 of the A rm istice Convention contains general provisions relating 
to  th e  restitution o f  legal rights and in terests and to the  returning of 
property , in other w ords, as we have analysed it, regarding the elimination 
o f th e  detrim ental effects of discrim inatory measures.

W e may state th a t  th e  analogous structure  of the Armistice Convention 
an d  of the T reaty o f Trianon in the  question o f reparation and the restora­
tio n  of the legal s ta te  of affairs shows a definite direct,ion as to  how the 
rela tive provisions o f  th e  Peace T reaty  o f Paris signed on February 10, 
1947, are tobe rig h tly  in terpreted .T he identical construction of the relative 
p a rts  of the T reaty  o f  Trianon, the  Armistice Convention of January  20, 
1945, and the H ungarian  Peace T reaty  of Paris, frequently even their 
identical term inology strongly support the  thesis th a t the  Paris Peace 
T rea ty  in its Articles 23, 24, and 25, en titled  here distinctly “ Reparation 
an d  Restitution” (accordingly, “ R eparation” on the one hand and “ Resti­
tu tio n ” on the other) provides in respect of all w ar damages suffered whereso­
ever by  the Allied a n d  Associated Powers as belligerents, and  treats sepa­
rately the question of compensation for injuries directly inflicted upon private 
property in consequence of the war and the question of the restitution in kind 
of property removed from  the territory of the United Nations. On the other 
hand , Article 26 o f th e  economic provisions, which is similar to  the Chapter 
abou t “ Property, R ig h ts  and In te rests” of the  Treaty of Trianon and to 
A rticle 13 of the A rm istice Convention wants to  provide exclusively for 
th e  (unilateral) res to ra tio n  of the  legal sta te  o f affairs in connection with 
th e  property, rights a n d  interests in H ungary o f the  nationals of the United 
N ations, injured b y  discrim inatory measures taken in th is case by the 
p a r ty  undoubtedly responsible for the war and to be qualified for this 
reason as indirectly illegal.

Article 26 of the  P a r is  Peace T reaty  — to which, by the way, the corre­
sponding Articles o f  th e  other Peace Treaties signed a t the same time 
resem ble — provides in  paragraph 1 th a t
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“ H ungary shall restore all the  legal rights and in terests  in H ungary of th e  
U nited N ations and  th e ir  nationals as they  existed on September 1, 1939, 
and shall return a ll p roperty  in H ungary  of the U nited  Nations an d  th e ir  
nationals as it now ex is ts .”

According to  the not authentic French tex t included here for the purpose 
o f collation:

“ . . . l a  Hongrie ré tab lira  tous les d ro its  e t intóréts légaux en H ongrie des 
N ations Unies et de leurs ressortissants e t re s titu e ra . . . tous les biens leu r 
ap p a rten a n t en H ongrie, dans l’é ta t ou il se trouven t actuellem ent.”

Paragraph 2 reads as follows:

“Le G ouvernem ent Hongrois restituera  tous les biens, droits et in té ré ts  v ises 
au  p résen t article, libres de tou tes hypotheques et charges quelconques d ö n t 
iis au ra ien t pu étre grevós du  fait de la  guerre, e t sans que cette restitu tion  don- 
ne Ueu á. la  perception d ’aucune somm e de la p art du  Gouvernem ent H ongro is.” 
(The H ungarian  G overnm ent undertakes th a t  all p roperty , rights and in te res ts  
falling u n d er th is A rticle shall be restored  free of all encum brances an d  charges 
of an y  k in d  to  which th e y  m ay have become subject as a result of th e  w ar 
and w ithou t the im position of any  charges by th e  H ungarian  G overnm ent 
in connection w ith th e ir  return.)

The same paragraph obligates H ungary to nullify all measures, including 
seizures, sequestrations or controls, taken  by her against United N ations 
property between September 1, 1939, and the coming into force o f the  
Peace T reaty.

Finally, according to  paragraph 4 the  Hungarian Government u n d er­
takes to restore to complete good order all property returned to the U nited  
Nations nationals (biens restitues) and  in cases where property cannot 
be returned ( ”ne pourra étre restitué”)  or where as a result of th e  war 
a  United N ations national has suffered a loss by reason of an in ju ry  or 
damage inflicted on his property in Hungary, the Hungarian Governm ent 
undertakes to  pay compensation in Hungarian currency. (The much con­
tested  question of compensation.)

Accordingly, when examining the question of compensation, ju st as in 
the  case of th e  liability to  compensation enacted in P a rt VIII of the T reaty  
o f Trianon under the title  “ R eparation” and Part X  under the title  “ E co­
nomic Clauses” , we have to  make a decisive distinction also in the system  
o f the Paris Peace T reaty  of 1947 between the claim for a global w ar 
reparation which m ay be set up by the  Allied and Associated Powers 
against the  Government of the vanquished State, on the one hand, and 
individual claims which m ay be p u t in  by private persons in connection 
with restitu tion (restoration) of property , rights and interests, on th e  
other.

Moreover, by  reason of the analogy existing between the T reaty  of 
Trianon and  the Paris Peace Treaty both  in their structure and in  the  
details, we m ay safely say th a t the war “reparation” to  be paid by v irtue  
o f the Paris Peace T reaty  and exclusively due to  the  Soviet Union, to
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Czechoslovakia and  Y ugoslavia comprises the  same categories of com­
pensation as are enum erated  in the A nnex to  the Chapter of the T reaty  
o f Trianon relating to  reparations. In  fact, the  global reparation paid by 
H ungary to the  Soviet Union, Czechoslovakia and Yugoslavia on account 
o f the  loss and dam age caused to persons and property by  reason of its 
participation in th e  w ar covers all dam ages enumerated in the Annex 
to  Article 162 of th e  T re a ty  of Trianon, accordingly also the  losses th a t 
were caused in the  p ro p e rty  of private persons “by the hostilities or the  
d irect consequences o f  ac ts of war w hatsoever” . On the other hand, the 
individual in  integrum restitutio connected w ith property, rights and interests 
o f private persons, lo ca ted  in  H ungary and  possibly placed under com­
pulsory measures36 or, in  given cases, th e  individual compensation, does 
n o t fall under the  ca tegory  of “ war repara tion” . By having waived their 
claim for reparation d u e  to  them  by v irtue  of Article 12 o f the Armistice 
Convention, the W estern  Powers have also given up the claim for global 
reparation payable according to the words o f the  Treaty of Trianon (referred 
to  here by analogy) fo r all individual w ar damage to the  Governments. 
A nd as far as the  n a tio n a ls  of these countries are concerned, in  this category 
no other liability rests on  Hungary, on th e  analogy of the T reaty  of Trianon, 
th a n  the obligation to  effect restitution, m ore precisely restoration in respect 
o f  any property, r ig h ts  and interests possibly violated in the war. This 
liability  comprises on ly  those losses and  injuries which were inflicted 
upon  these properties, righ ts  and in terests by  reason of a discriminatory 
m easure

The conceptual d ifference between restitu tion  (restoration) and reparation 
can, of course, no t be neglected from th e  viewpoint of International Law. 
F o r our own problem , however, the clearing up of the confusion evolved 
betw een the notions o f  in  integrum restitutio and restitution in  the technical 
sense of the term  is w ithou t doubt of g rea ter importance.

The French te x t  o f  th e  Peace Treaties closing World W ars I  and I I  
(which is in the case o f  th e  Peace Treaties around Paris authentic and in 
th e  case of the Paris P eace  Treaties an unauthenticated  translation), com­
prises, as we have m entioned  it, w ithin th e  concept of “ restitu tion” both 
th e  restitution of r ig h ts  taken  away (though according to  the prevalent 
view lawfully) by d iscrim inatory  war m easures and the re tu rn  of property 
rem oved by the G erm ans and their Allies in  violation o f International 
L aw  (wrongfully). Som e scholars of In ternational Law, who trea t of the  
question of restitu tion  only  in a wider connection (for instance Marcel 
S ibert 1951 and G uggenheim  1953), do likewise not make any distinction 
betw een the two k inds o f  restitu tion and  qualify both in the  last resort 
as an  in  integrum restitutio  (the elements o f which in point of fact both 
posses), they omit, how ever, the  discussion o f elements decisively im portant 
for International Law, which distinguish one from the o ther and sharply 
separa te  them  conceptually  and in th e ir effects, too. I t  is interesting to  
observe th a t the  orig inal English and R ussian  texts of the  Paris Peace

36 As to  the  practice fo llow ed by  H ungary  in  connection w ith w ar discrim ination 
see  p. 29.
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Treaties term inating World W ar II  apply consistently th e  term s “res­
to ra tio n ” and “returning” (respectively the  corresponding Russian terms) 
a t  every passage where the  French tex t applies the term  “ restitu tion” 
in order to  express the in integrum restitutio, the individual returning 
and/or restoration of property, rights and interests taken aw ay from the  
persons entitled thereto by discrim inatory war measures. In  the same 
way, the original English te x t of the Paris Peace Treaty speaks of “res­
to ra tio n ” in Article 27 providing the restitution of the property , legal 
rights and interests of the persons who suffered persecution on account 
o f their racial origin or religion, whereas the  French tex t reads as follows: 
“ la Hongrie prend l’engagement. . . de restituer lesdits biens e t de rétablir 
lesdits droits e t intérets légaux” . Last not least, our s ta tem en t th a t the  
Paris T reaty wants to make a sharp distinction between individual “re tu rn ­
ing and restoration” of property, rights and interests, on the  one hand, 
and “ restitution” of removed property, on the  other, is confirmed in  a 
decisive way by paragraph 3 o f Article 30 which — and th is  emphasizes 
already the practical im portance of the question in In ternational Law — 
uses the terms “restoration” and “restitu tion” one beside th e  other: “the  
restoration and restitution of Hungarian property shall he effected in accord­
ance with measures which will be determined by the Powers in  occupation 
o f Germ any” . As we are going to  point out, the connection of this passage 
w ith paragraphs 1 and 2 o f Article 30 proves th a t while paragraph 1 of 
Article 30 deals with the restoration of the  ownership of those H ungarian 
properties th a t were also form erly situated on the territo ry  of Germany 
and  as such stood under the  “enemy property control” applied by the 
Allied Occupying Powers, paragraph 2 of Article 30 provides for the return  
of those properties th a t were removed by force or duress from  Hungary 
by  the German armed forces or authorities.37

“Restitution” as a legal concept taken in the technical sense is, in  the in terna­
tional legal terminology developed during and after World W ar П , reserved 
for the designation of the returning (in German: Zurückerstattung, Rücklie­
ferung ) 3S ofproperty wrongfully removed, in violation of the rules of International 
Law, from a territory temporarily occupied by the enemy: th is is restitution 
in the  technical sense of the  term .

On the other hand, the nullification o f discriminatory measures taken  
w ith respect to “property, rights and interests” situated on the  territo ry  
o f the  belligerents and the restoration to  complete good order of the rights 
o f the  persons entitled thereto: the in integrum restitutio — of which, accord­
ingly, a previous unlawfulness is no prerequisite — may in th e  same term i­
nology properly be designated by  the English denomination “ restoration” 
(the corresponding German expression is: Wiederherstellung).

37 The germs of th e  above term inology are contained, as referred to  above, already  
in  th e  Peace Treaties around P aris. The EngUsh translation  of th e  T re a ty  of Trianon, 
w here th e  restoration of rights ta k e n  away by discrim inatory m easures is in question 
(A rt. 232, para, a), speaks, in  contradistinction to  the French “ restitu tio n ” , of 
“ resto ra tion” , there, however, where the  Peace T rea ty  provides fo r th e  re tu rn ing  
of rem oved property  (Art. 168), it applies in  conform ity w ith th e  F rench  te x t th e  
te rm : “ restitu tion” .

38 See Kontrollratsdirektive V. 21. I. 1946.

4
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The uniform designation o f the  two concepts by the  same term “restitu ­
tio n ” , used in the French te x ts  of the  Peace Treaties around Paris, did not 
ye t cause any appreciable trouble owing to the  relatively infrequent 
occurrence of removals o f  property  in  violation o f International Law; 
i t  creates, however, a  certa in  am ount o f confusion in  consequence of the 
degeneration of the G erm an warfare in World W ar I I  and because the re­
m oval of property becam e quite system atic. In  th is  situation the  legal 
m otives, the criteria and  th e  legal effects of restitu tion  are different.



CHAPTER II

THE CONDUCT OF THE ENEMY ON A TEMPORARILY 
OCCUPIED TERRITORY

1. T H E  HAGUE CONVENTION IV

The Hague Convention IV concerning the laws and customs of war on land 
contains explicit provisions as to  the  principles applicable in respect of 
public and private property in case of an enemy occupation. While in bygone 
days, as we have said, the general rule was th a t belligerents were authorized 
to appropriate or requisition w ithout any form ality all public and private 
p roperty  which they  found on enem y territory, in consequence o f the  general 
evolution of International Law since Rousseau, the  Hague Convention laid 
down the  principle th a t  both public and private property m ust be respected 
as far as possible: the  respect for enemy’s property is the rule, its appro­
priation (its seizure) is the exception which m ay only be justified by the  
natu re  of warfare and the necessities of war. This general principle of law, 
as quoted above in another connection, is enacted by Paragraph g of 
Article 23 which provides th a t “ i t  is forbidden. . . to destroy or seize the  
enem y’s property, unless such destruction or seizure be imperatively dem and­
ed by  the  necessities of war.” W ithin the scope of this legal principle the  
Convention makes a  distinction on the  one hand between pubhc and private 
property , on the o ther hand between movable and immovable property 
and between the different categories thereof.

The principle of the  regulation is th a t while public property, whether 
movable or immovable, may as a  rule be appropriated (seized) w ithout 
compensation for th e  aims of warfare, private property m ay in general 
not be involved in warfare and if  it is appropriated (seized), whether 
it be movable or immovable, compensation has always to be paid.

2. PUBLIC PR O PER TY  IN  T H E  HAGUE CONVENTION IV

Articles 53 and 54 dispose in respect of movable public property, and 
Article 55 in respect of immovable public property .1

1 “ A rticle 53

An army of occupation can only  tak e  possession of cash, funds, an d  realizable 
securities which are  strictly  th e  property  of th e  sta te , depots o f arm s, m eans 
of transport, sto res and supplies, and, generally, a ll m ovable p roperty  belonging 
to  th e  sta te  w hich m ay be used  for m ilitary operations.

All appliances, whether on land, a t  sea, or in  th e  air, adap ted  for the  tra n s ­
mission of news, o r for the tra n sp o rt of persons or things, exclusive of cases

4*
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The occupying S ta te  m ust safeguard the  substance of the immovable 
public property w ith  th e  care of a usufructuary , i t  m ay not sell or otherwise 
alienate it; it m ay, however, dispose w ithout restriction of its produce, it 
m ay  make use of pub lic  buildings for w hatever purpose, consequently also 
for a  purpose con trary  to  their destination, the  proceedings of the occupying 
S ta te  must, however, alw ays be justified by the  necessities of war. In  respect 
o f th e  seizure of the  enem y’s movable public property  situated on the  occu­
pied  territory the C onvention contains only the  restriction th a t all movable 
public property tak en  aw ay  m ust serve directly or indirectly b u t expressly 
th e  purpose of concrete military operations (necessities of war are not suffi­
cient). In  contradistinction to  the  general rule th a t  the proceeds of public 
rea l estates and m ovable public property  m ay be seized by the occupying 
Pow er and may be used  w ithin fixed lim its for its own purpose, the  Hague 
Convention provides t h a t  the  produce of public buildings destined for 
religious, charitable a n d  scientific purposes or connected with arts, the 
revenue from other rea l esta tes in public ownership and the movable property 
o f institutions serving th e  same objectives m ay not be appropriated. Such 
p roperty  shall be tre a te d  like private property  even if  it  is S tate property 
se t aside for specific purposes. The property  of municipalities, too, has to be 
tre a te d  as private p ro p e rty  and cannot be seized either .2

governed by n a v a l law , depots of arm s, and , generally, all kinds of am m uni­
tion  of war, m a y  b e  seized, even if  th e y  belong to  p rivate individuals, but 
m ust be resto red  a n d  com pensation fixed  when peace is made.

A rticle 54

Submarine cab les connecting a n  occupied te rr ito ry  w ith  a  neu tra l te rrito ry  
shall not be seized o r  destroyed  except in  th e  case of absolute necessity. They 
m ust likewise be re s to re d  an d  com pensation fixed when peace is made.

A rticle 55

The occupying s ta te  shall be regarded  only as adm inistra tor an d  usufruc­
tu a ry  of public bu ild ings, real es ta te , forests, an d  agricultural estates belonging 
to  the hostile s ta te ,  a n d  s itu a te d  in  th e  occupied country. I t  m ust safeguard 
the  capital o f th e se  properties, a n d  adm in ister them  in accordance w ith  the 
rules the of u s u f ru c t .”

2 A rt. 56 of th e  H ague C onvention IV contains in  these respects express provisions 
a n d  reads as follows:

“A rticle  56
The p roperty  o f  m unicipalities, th a t  o f in stitu tions dedicated to  religion, 

charity  and  ed u c a tio n , th e  a r ts  an d  sciences, even when sta te  p roperty , shall 
be trea ted  as p r iv a te  p roperty .

All seizure of, d es tru c tio n  or willful dam age done to  institu tions of this 
character, h is to ric  m onum ents, w orks of a r t  an d  science, is forbidden, and 
should be m ade th e  sub ject o f legal proceedings.”
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The Hague Convention declares the inviolability of private property 
as a central principle by  form ulating it in Articles 46 and 47 as follows:

“ Article 46, Fam ily honour and  rights, th e  lives o f persons, an d  p rivate 
property, as well as religious convictions an d  prac tice  m ust be respected.

Private p roperty  cannot be confiscated.
Article 47. Pillage is form ally forbidden.”

Consequently, while in the case of public enem y property, as a  m atter 
of course, the rule is th a t  it  m ay be seized and the  prohibition of requisition 
is the  exception, in the case of private property there  is in principle no room 
for requisition (for seizure or confiscation). However, 1) private real estates 
m ay be made use of and utilized in accordance w ith the rules of usufruct, 
moreover they m ay even be transform ed for war aims in the same way as 
real estates in public ownership, 2) as far as movable property is concerned, 
in principle it cannot be confiscated, but, as can be read in Article 53, means 
of transport, depots of arms and ammunition of w ar as well as war m aterials 
(including stores and supplies, foodstuffs and all other war m aterials) 
m ay be seized even if  they  belong to private individuals, with the “ na tu ra l” 
reservation, of course, th a t  all properties requisitioned must be restored in 
kind or compensation has to  be paid for them when peace is made. Historic 
monuments, works of a rt and science in private ownership cannot be seized 
a t all. For these Article 56 quoted above excludes all seizure even when 
belonging to the State. The Hague Convention protects most energetically 
the  objects destined to  scientific, artistic, cultural and hum anitarian aims. 
The robbing or removal of such property belonging to  individuals is qualified 
as a  particularly serious war crime. The crime in  these cases cannot be 
justified by any necessity of war, whereas o ther movables, provided they  
can be utilized for m ilitary operations, may be requisitioned, as m entioned 
above, against compensation by virtue of Article 53. The requisition of a 
historic monument is not justified even if it  is bu ilt o f a material of value for 
warfare: a statue m ustn’t  be removed even if it  is m ade of precious bronze.3
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4. REQUISITIONS AND CONTRIBUTIONSj

Private enemy property is the most extensively affected by war in con­
sequence of requisitions (supplies in kind and in  money for the provision­
ing of the occupying army). The principle “ war m ust support w ar” , accord­
ing to  which belligerents were originally authorized to appropriate all 
public and private enemy property for the purpose o f warfare, culm inated 
during the evolution of law, beside the appropriation of public property, 
more and m orein requisitions and contributions (see hereinafter). P rior to  the 
legal evolution of modern times it  was out of question for the occupants

3 Cf. Oppenheim—L auterpacht (1952—56) Vol. II , § 142.
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to  p a y  in  cash for requisitions or to  give receipts in order to render the en­
forcem ent of the claims possible a t  a  later date. Then, in the legal situation 
created  by the H ague Conventions, the custom ary rule became a codified 
s ta tu te  which had orig inated  in Rousseau’s conception of war and developed 
by  th e  19th century; according to  this rule, requisitions (including the 
possibly legitim ate requisitions of certain private property) m ay only 
be effected against p aym en t in cash or against acknowledgement by receipt 
and  even so only if the movables in question ( or services)  are absolutely necessary 
for the requirements of the occupying army. Ever since the agreem ent reached 
a t  th e  F irst Hague Conference in  respect of th e  laws and customs of war 
on land , it  has been beyond doub t th a t requisitions may only be carried 
ou t for meeting the  necessities o f th e  occupying arm y and th a t  they must 
by no means serve the purpose of meeting the general needs of belligerents, i.e. 
to  reinforce their econom y.

The Hague Convention perm itted  requisition only as a necessary evil 
justified  by war and  tr ie d  to  b ind th e  hands o f belligerents as far as possible 
in o rder to  restrict the  in terven tion  into the property  relations o f th e  civilian 
population under occupation. A part from the fundam ental provision quoted 
above th a t  requisitions m ay only be effected for the  purpose o f the  needs 
of th e  occupying a rm y  against paym ent in cash or acknowledgement by 
receipt, the Hague Convention tried  to  restrict the  right of requisition also 
by enacting  th a t a requisition  m ay only be ordered by the com petent m ilitary 
com m ander in the  occupied locality bu t no t by  commanders of smaller 
un its, and  especially ind iv idual m ilitary  or civilian persons are no t allowed 
to  o rder or to effect i t  o f  their own free will.

The authors of In te rn a tio n a l Law  m ention as typical examples of admis­
sible requisitions those o f  foodstuff, clothes and means of transport, further­
more th e  so-called quartering : all th a t  has im m ediately to be paid  for in 
cash, if  not, a receipt m u st be given to  the private person or local municipality 
concerned. The price is, o f course, established by  the m ihtary commander 
himself, the paym ent o f  the am ount due m ust in principle be made “as 
soon as possible” , a lthough  i t  is n o t contrary  to  law if the  paym ent is 
deferred  up to the end  o f  the w ar and  the question which S ta te  shall bear 
the  charge of the p ay m en t rem ains to  be regulated in the arm istice or peace 
tre a ty .

The legal principles connected with requisitions were in view of their 
im portance separately codified by  the  Hague Convention IV, in  spite of the 
fac t th a t  they would have  logically followed from  the provisions o f Article 
46 b y  the  terms o f w hich „p rivate  property cannot be confiscated” . I t  
seem ed necessary to  regu late  separately  the question of the permissibility 
of th e  seizure and o f th e  requisition of private property, because its  seizure 
and  appropriation for w ar aims was, according to  the usage, only possible 
in ce rta in  individual cases (although it m ight concern larger quantities 
of m ateria l of m ilitary  im portance, such as depots of arms, stocks of clothes 
and  food, means o f tra n sp o rt and  so on), whereas requisition charged wide 
circles o f the population w ith supplies in kind and thus justified the  enact­
ing o f provisions o f general effect. I t  m ay be said th a t all commanders 
are e n title d  to effect ind iv idual seizures or requisitions who happen to get
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hold of a depot of arms or food, provided th a t the conditions referred to  in 
Article 53 of the Hague Convention exist, whereas pursuant to A rticle 52 
the requisition of horses or food in a  locality or a larger district m ay only 
be dem anded on the au thority  of the commander of the  respective d istric t.4

An even more severe disposition is contained in the Convention in respect 
of (the) so-called contributions. Article 49 provides expressly th a t  a p a rt 
from  ordinary taxes, dues and tolls, money contributions may only be 
levied for the needs o f the  army, so for instance for the  paym ent of th e  coun­
tervalue of requisitions or for the purpose of m ilitary adm inistration, etc. 
In  case of contributions in money, however, it is m uch more difficult to 
establish whether the  occupying arm y actually needs them  in order to  m eet 
its proper requirements, and thus such contributions would give free scope 
for the  violation of the  rules of the  law of war. Article 51 of the  H ague 
Convention aims a t preventing the extortion of the civilian population by 
providing as follows:

“ No contribution  shall be collected except under a  w ritten  order, a n d  on 
th e  responsibility o f a com mander-in-chief.

The collection of th e  said con tribu tion  shall only be effected as fa r as possible 
in  accordance w ith  th e  rules of assessm ent and incidence of the taxes in  force.

F or every contribu tion  a receip t shall be given to  th e  con tribu to rs .”

Article 50 of the Convention lays down particularly th a t no penalty , 
pecuniary or otherwise, shall be inflicted upon the population on account 
o f the  acts of individuals, what, however, does not preclude, according to  the 
provision, those m ilitary reprisals which in principle m ay be applied by  an 
occupying army in the  case of illegitim ate acts of w ar committed b y  the 
population.5 * The collection of the ordinary revenues o f the  State m ay  in  no 
case be regarded as illegitimate requisition of private property: the  occupy­
ing Power is not only authorized to  collect such revenues but it is its  du ty ,

4 A rticle 52 of th e  H ague Convention IV  relating to  requisition reads as follows:

“ A rticle 52

Requisitions in  k ind  and services shall not be dem anded from m unicipalities 
or inhabitan ts except for th e  needs of the arm y of occupation. T hey  shall 
be in  proportion to  the  resources of th e  country, an d  of such a n a tu re  as  no t 
to  involve the  inhab itan ts in  the  obligation of taking p a r t  in  m ilitary operations 
against the ir own country.

Such requisitions an d  services shall only be dem anded on th e  au th o rity  
of the com m ander in  th e  locality  occupied.

Contributions in  k ind shall as fa r  as possible be paid  for in cash : if  not, 
a  receipt shall be given and th e  paym ent of the  am oun t due sha ll be m ade 
as soon as possible.”

6 In this connection see foot-note 8. on page 56.
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too , in  return for w hich  i t  is bound to  defray th e  expenses ot the  adm inistra­
t io n  of the occupied te r r i to ry .6

5. W AR DESTRUCTION

T he greatest dam age to  private enemy p roperty  can, of course, be inflicted 
b y  direct military a c ts . I t  is well known th a t  up to  the modern times there 
w as no written rule o f  law  forbidding to  belligerents to burn  up or destroy 
p riv a te  enemy p ro p e r ty  exclusively out o f revenge, although the milder 
w ay  of warfare of th e  1 9 th  century already began to  develop the  customary 
ru le  according to w hich a ll superfluous and aimless destruction is forbidden. 
B y  th e  general p ro h ib itio n  enacted in para, g of Article 23 of the Hague 
Convention IV ,7 In te rn a tio n a l Law declared forbidden all destructions 
n o t only in respect o f  p riva te  but also o f public property, unless it is 
im peratively dem anded b y  the  necessities o f war. Thus, in  the  first place, 
a n y  general destruction a n d  devastation which has no im perative operational 
objective, is qualified a s  forbidden, although, and th a t is a serious defect 
o f  th e  Hague C onvention IV, the decision of the question whether a destruction 
has an operational objective or not, is entrusted to the belligerent himself. So, for 
instance, according to  th e  wording of the H ague Convention giving occasion 
fo r so many abuses, th e  tac tic s  o f the  scorched earth  in the in terest of secur­
in g  th e  retreat of an  a rm y , the destruction o f a  village or tow n in case of a  
genera l insurrection m ig h t be perm itted and  th e  devastation o f an occupied 
te rr ito ry  in the figh t a g a in s t partisans and th e  guerillas m ight be considered 
admissible as well.8 A ccording to  Article 56 of the Hague Convention, 
th e  destruction of, o r  dam age to , historical institutions, works of art and 
science, and historical m onum ents, and, according to the correct meaning 
o f  th e  provision, also th e  destruction of, or th e  damage to, schools, churches 
a n d  hospitals is in no case  excusable; such ac ts are expressly qualified as 
war crimes.

6 A rticle 48 of th e  H a g u e  Convention IV  provides in  th is respect as follows:

“ Article 48
If, in the te r r i to r y  occupied, th e  occupan t collects the  taxes, dues, an d  

tolls imposed fo r  th e  b en e fit of th e  sta te , he sha ll do so, as fa r  as is possible, 
in  accordance w ith  t h e  rules o f assessm ent a n d  incidence in  force, and shall 
in  consequence b e  b o u n d  to  defray th e  expenses of the adm inistra tion  of the  
occupied te rr ito ry  to  th e  sam e ex ten t as th e  legitim ate governm ent was so 
bound.’’

7 See pages 23 an d  51.
8 T h e  horrors of th e  G e rm a n  w arfare in  W orld W ar I I  induced th e  Powers having 

d e fe a te d  Fascism to  t r y  to  f i l l  th is  serious gap in  codified In ternational Law. The 
G en ev a  Convention of 1949, w ith  a  view to  pro tecting  th e  civilian population, expressly 
p ro v id es  th a t the d e s tru c tio n  of th e  m ovable or im m ovable p ro p erty  of private 
persons, of the S tate, o r o f  o th e r  public authorities, o r o f social or co-operative organ­
iz a tio n s  is prohibited e x c e p t when m ilita ry  operations render such destruction 
ab so lu te ly  necessary (A rtic le  53). The same C onvention restricts considerably th e
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I t  follows as a m atter of course th a t, according to  the Hague Convention, 
the destruction (devastation, deterioration) in war is perm itted in all cases 
when i t  is required by  the interests of a direct m ilitary a ttack  or defense. 
Such proceedings are likewise allowed if they  are necessary in the in terest 
of the reinforcement or provisioning of the troops or for reconnoitring. 
Finally, belligerents are entitled to  destroy or deteriorate everything th ey  
may appropriate on the  strength of Internationa] Law, so especially all arm s, 
ammunitions and supplies they have taken or requisitioned from the enemy 
and which for instance in the case of a retreat, they  cannot carry away. 
However, the requisition with the objective of destruction is by  virtue of Article 
52 of th e  Hague Convention not permitted: th is Article considers only those 
requisitions as legitim ate which are destined to m eet the  demands o f the  
occupying arm y and no t those serving the objective of warfare in the  wider 
sense o f the term.

Here we have to  mention the Articles relating to m ilitary a ttacks and 
bombardments, as such provisions o f the Hague Convention which deal 
with th e  question of the  acts of warfare directed against the person and  
property of the non-com batant population: Besides para, g) of Article 23 
referred to  above several times, which forbids in general any destruction and 
seizure no t “im peratively demanded by the necessities of war” , Articles 
25—28 of the Convention and partly  also Article 56, also mentioned before, 
fall under this category. Pursuant to  Article 25 of the Hague Convention

“The a ttac k  or bom bardem ent by  w hatever m eans of towns, villages, 
dwellings or buildings which are undefended is p roh ib ited ."

The stress falls here on the fact th a t  undefended localities are not perm itted , 
under any  circumstances, to  be attacked  or bombarded, except, of course, 
in the event of a direct m ilitary a ttack  or defense. In  this article the passage 
according to  which all forms of bom bardm ent of undefended towns and 
places are forbidden has an im portance of principle: i t  comprises, a p a rt 
from th e  attacks on land, also the  bom bardm ents by air forces. A t the

right o f requisition, too, by  laying down th a t  foodstuffs and  m edical supplies availab le 
on th e  occupied te rrito ry  m ay only be requisitioned if th e  requirem ent of th e  civilian 
population has been ta k en  in to  account. On the  other hand , th is  question is sharp ly  
elucidated by  Gyula H a jd ú  (H ajdú—Búza, 1958, p. 427) who writes as follows: 
“The laws and customs o f war serve th e  purpose th a t th e  wars breaking out betw een 
the S ta tes shall not destroy  more life and  value th a n  it  is necessary to  decide b y  th e  
contest o f forces whose will shall assert itself” .

In  th e  partisan  question Gyula H ajdú  points out: “The H ague Conventions were 
concluded by im perialist Powers. Consequently, the ir ty rann ical interests would 
have been seriously endangered if  they  had  not been able to  tre a t th e  arm ed form ations 
appearing on the territo ries occupied by  th e ir  arm ed forces as rebels who in  th e  event 
of being captured are to  be sentenced to  death. A t th e  Geneva Conference of 1949, 
however, they  could n o t avoid to  recognize the im portance of the partisan  fights, 
the heroism  of the partisans. This recognition m anifested itse lf in the  fact th a t  th e  
partisans were pu t un d er th e  protection  of In ternational Law  and were g ran ted  
the rig h t to  the same trea tm en t as th e  members of regular arm ed force” ( op. cit. 
p. 390).
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tim e  of the Hague Conventions this was th e  only serious allusion to aerial 
w arfare.0

From  the foregoing i t  is clear th a t  in th e  field of the protection of propria- 
to ry  rights on occupied territo ries the H ague Convention declared unlawful 
a ll acts by which an  occupying Power disposes of enemy real estates whether 
in  public or in p riva te  ownership, going beyond the right of a usufructuary; 
b y  which he appropriates, w ithout a legitim ate reason, movables belonging 
to  private persons; by  which he confiscates movable public enemy property 
w hich is neither d irectly , nor indirectly utilizable for m ilitary operations,

9 As far as air w arfare is  concerned, a t th e  tim e  of the  F irst an d  Second Hague 
Conferences, which p receded  W orld W ar I, no  defin ite  principles were ye t developed 
in  respect of its  regu la tion . The Contracting P artie s  only obscurely felt th a t  the 
m ax im s of hum an ity  h a d  to  be ex tended  to  th e  em ploym ent of th e  aerial weapons, 
to o . Thus was in tro d u ced  in to  A rticle 25 of th e  H ague Convention IV  concerning 
w arfa re  on land th e  p ro v is io n  according to  w hich “ th e  a ttack  or bom bardm ent, 
b y  w hatever m eans, o f tow ns, villages, dwellings, or buildings which are undefended 
is p ro h ib ited .”

T he insertion of th e  expression  “ by  w hatever m eans” into th is  provision of law 
o f th e  warfare on lan d  codified  in  a  general sense th e  intention  of th e  civilized States 
t h a t  th e  person an d  p ro p e r ty  of th e  peaceful population  shall in  th e  same way be 
p ro te c te d  against a irra id s  a s  against a ttack s on land  or sea.

I n  th e  F irst W orld W ar th e  p a rticu la r im portance of a ir  warfare already  m anifested 
i ts e lf  and  sim ultaneously also  th e  necessity of regulating  it independently  and in  a 
som ew hat d ifferent m a n n er from  th e  w arfare on lan d  and sea. On th e  ground of the  
reso lu tion  of th e  W ash ing ton  Conference of 1922 on th e  lim ita tion  of arm am ents 
th e  Commission of Ju r is ts  ap p o in ted  by  th e  Conference m et a t The H ague in  1923 
a n d  elaborated  ce rta in  “ A ir  W arfare R ules” which, although th e y  have not been 
ra tif ie d  and, therefore, d id  n o t becom e p a r t  o f positive In terna tional Law, are 
nevertheless ap t to  re flec t th e  general opinion o f th e  in ternational legal world in 
resp ec t of air w arfare. T hese H ague A ir W arfare Rules are based on th e  principle 
t h a t  th e  hum anita rian  p rincip les m u st also p reva il in  a ir  warfare an d  th a t  accordingly 
a l l  d irec t a ttacks aga in st th e  person  and  p ro p e rty  of th e  non-com batant population 
a re  forbidden. The B uies declare as an  unquestionable in ternational principle of law 
t h a t  aeria l bom bardm ent is on ly  legitim ate w hen directed against a  m ilita ry  target. 
T h e  bom bardm ent o f cities, tow ns, villages, dwellings, or buildings no t in  th e  imm ediate 
neighbourhood of th e  m ilita ry  operations of land  forces is prohibited and th e  belligerent 
S ta te  is liable to  p a y  com pensa tion  for such a tta c k s  (!). A t th e  W orld Conference 
o f  1932 on th e  lim ita tio n  o f  arm am ents th e  Pow ers confirmed th e  principle th a t it 
w as absolutely p roh ib ited  to  lau n ch  raids upon  th e  civilian population, th is  resolution, 
how ever, did likewise n o t becom e w ritten  In te rn a tio n a l Law. Irrespective of this, 
th e  pro tection  of th e  n o n -co m b a tan t popu la tion  against aerial a ttack s has to  be 
considered as an  in te rn a tio n a l ru le  of law  a lread y  on the  ground of th a t  general 
p rov ision  of law, according to  w hich th e  non-com batan t population is to  be exempted 
fro m  w hatever a ttack s, consequen tly  from  all a tta c k s  on land, on sea and  otherwise 
(H ag u e  Convention, A rtic le  23, p ara . g).

A s it  is unanim ously  s ta te d  b y  th e  au tho rs o f In ternational Law, in  a ir warfare 
i t  h a s  to  be taken  in to  ac co u n t th a t  th e  rules of hum anity , the  sparing of th e  civilian 
p o p u la tio n  cannot be w holly  an d  com pletely carried  out, particu larly  as i t  is nearly 
im possible to  define p rec ise ly  th e  no tion  of m ilita ry  ta rge t, and to  avoid  completely 
th e  in ju ring  of th e  civ ilian  pop u la tio n  in  th e  course of a  bom bardm ent of such objec­
tiv e s . In  spite of th is , d irec t ra ids upon th e  person  and  p roperty  of th e  peaceful 
p o p u la tio n  are qualified b y  th e  au tho rs of In te rn a tio n a l Law w ithout exception as 
illeg itim ate , and th e re  is ag reem en t to  th e  effect th a t ,  as Oppenheim p u ts  it ( Air- 
warfare § 214 e), “ a  ju s t  ba lance  be m ain ta ined  between the m ilita ry  advantage 
a n d  th e  in jury  to  n o n -co m b a tan ts” .

T h e  hum anita rian  in te rn a tio n a l jurists , led b y  th e  object of protecting  th e  inviola­
b il i ty  o f civilians, go so fa r  in  th e ir  efforts tow ards codification th a t ,  de lege ferenda,



especially objects serving religious or cultural aims; by which he seizes 
private property suitable for m ilitary objects or utilizable for such purposes 
w ithout giving a  counter-value or a  receipt; by which he appropriates or 
utilizes, under whatever circumstances, objects of a r t  or of a scientific 
character being in  private ownership; finally, by which he violates th e  prov i­
sions of the Convention concerning supplies in kind (requisitions) or con tri­
butions. And the dispositions prohibiting any aimless destruction and deva s­
ta tion  have likewise the protection o f the propriatory rights of the  civilian 
population in view, apart from their prim ary destination: the prohibition 
of the  inclusion of the inhabitants into warfare.

The legal thesis which obtained such a great importance in the First and Second 
World Wars and according to which it is forbidden to remove from an occupied 
territory any private or even public property, and to merge it into the proper 
economic life of the occupant, clearly appears both from the whole spirit of the 
provisions of the Hague Convention referring to propriatory rights and espe­
cially from the wording of the relative Articles.

6. BINDING FORCE OF TH E HAGUE CONVENTION IV

There was some discussion between jurisconsults as to  the binding force 
of the  Hague Convention IV. The Convention was signed and ratified  by  43 
States, which declared thereby th a t  they  recognized and considered as 
binding on themselves the principles of law laid down in the Convention, 
a  great p a rt of which had, in consequence of the legal custom since Rousseau, 
the  force of a custom ary rule anyway. The scientific dispute betw een the 
scholars arose in respect of the legal effect of the “ General Partic ipation  
Clause” contained in the Convention. According to  the wording o f this 
Clause the Convention has binding force only if all belligerents are parties 
to  it. B ut both in World W ar I  and W orld W ar I I  some of the belligerents 
(e.g. Liberia in the  F irst and Czechoslovakia in the  Second W orld W ar) 
had  not signed the Hague Convention IV. There was, however, complete 
agreement among jurisconsults th a t  th is circumstance did not change in  any 
way the  general binding force of the  rules contained in the  Hague Convention 
IV, as nobody could deny th a t “ m ost of its provisions were declaratory  of 
existing custom ary Law” 10.

th e y  deem th a t if  th e  principle of sparing th e  civilian population cannot o therw ise 
be realized, one has to  abstain  wholly and  completely even from raids on  m ilita ry  
ta rg e ts , ju st as th e  em ploym ent of subm arines ought to  be prohibited if  i t  in flic ted  
m ore dam age on hum an lifes th a n  th e  sinking of th e  ship were advantageous from  
th e  po in t of view of warfare. A fter all, th e  authors of In ternational Law com e to  th e  
conclusion th a t, since it is a fundam ental aim  of the law of war to  keep th e  person 
an d  p roperty  of civilians out of th e  scope of warfare, th e  best solution w ould be the  
en tire  prohibition of air bom bardm ents, in  th e  same way as it would be justified  
to  forbid wholly and  com pletely also th e  sinking of m erchantm en by subm arines. 
I t  is interesting th a t  th is  thesis was adopted  by the  Powers a t the D isarm am ent 
Conference of 1932, such a rule of law, however, did not come into existence.

10 Oppenheim —L auterpacht (1952—56) P a rt II . § 68.
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This standpoint was adopted in 1946 by  th e  Nuremberg International 
M ilitary Tribunal w ith  th e  force of in ternational legislation when it declared 
t h a t “ . . . the rules la id  dow n in the Convention were recognized by all civi­
lised nations and were regarded as being declaratory of the  laws and cus­
tom s of war. . .” 11.

Consequently, th ere  can  be no doubt abou t the unlimited binding force 
o f th e  Hague Convention IV, and neither o f th e  belligerents denied the valid­
i ty  o f the “R ousseauian”  prohibitions contained therein in the  course of the 
F irs t or the Second W orld  W ar.

7. T H E  REALITY O F  GERMAN W A R FA R E IN  WORLD WARS I 
AND II. ECONOMIC W ARFARE. PILLA G E OF OCCUPIED 
TER RITO R IES

I n  spite of the un an im ity  referred to above, th e  judgement of the literature 
of International Law  is likewise unanimous in  ascertaining th a t  the so-called 
Central or Axis Pow ers tram pled the rules of warfare codified by the 
Convention and recognized by  all civilized nations, and especially the rule 
according to which th e  destructions of war m ust be restrained to  the measure 
justified  by m ilitary necessities. One of th e ir gravest acts was the serial 
pillage of occupied territo ries  and the system atic removal o f both public 
and  private property.

W e have to say i t  here  th a t  the  “V attel P rincip le” (applied by the Anglo- 
Saxons in contradistinction to  the  general legal conception of the  continental 
Powers), together w ith  th e  general principles o f warfare on sea, which were 
of an  even earlier d a te  th a n  the  former, contribu ted  to a large extent to the 
fac t th a t  the principle o f  the  legitimacy of economic warfare became in its 
substance generally accepted , albeit it  was con trary  to the spirit of the Hague 
Conventions. I f  we exam ine more thoroughly the  principles of law applied 
in  W orld Wars I  and  I I  b y  the  belligerents, we have to come to the con­
clusion th a t they were guided by the conviction th a t the issue of the war 
depended on the question , which of the parties would ultim ately succeed 
in economically s ta rv ing  th e  other party , in th e  strictest sense of the word, 
in to  surrender. The w ar aim ed in the last reso rt a t  the economic ruining of 
th e  enemy, a t the econom ic capitulation. The circumstance th a t after all 
bo th  W orld War I  and  W orld  W ar I I  were d irected  towards the  achievement 
o f economic victory, resu lted  in the fact th a t  th e  two Wars assumed a more 
and  more to ta litarian  character, and we m ust conclude th a t w ith the excep­
tion  o f the Soviet U nion who waged her G reat Defensive W ar so as to crush 
the  armies, the m ilita ry  v ictory  as the ob ject of both parties essentially 
am ounted to the en tire  annihilation of w ar potential, and this rendered 
for m any people th e  in te rp re ta tion  possible th a t  all acts o f war and all 
proceedings directed ag a in st the  war poten tia l o f the enemy, in the widest 
sense o f the term, were p e rm itted  even by the  H ague Conventions. Whereas, 
however, the Hague Conventions desired to  res tric t the acts of war essentially 11

11 Judgm ent of th e  T rib u n a l, Am. Journal, Ja n . 1947.



to  th e  battlefield, and declared all deviations from this principle as contrary 
to  In ternational Law, in W orld W ar I  and especially in W orld War I I  the 
necessities of warfare wiped more and more away the dividing line between 
the  front and the “Hinterland”, the home territory- The possibilities of 
destruction became in consequence of the unheard of developm ent of the  
technics of warfare on land and sea, and particularly of air warfare more 
and  more unlimited, the  frontier line between the “property, rights and 
in terests” of the com batant and non-com batant population became continu­
ally more indistinct, the concepts of m ilitary interest and  of m ilitary 
ta rg e t kept on widening. In  warfare on land the lightening-fast advances 
and retreats made, as we have said, even th e  strategy of th e  scorched earth  
appear as justifiable from the  point of view of International Law . 12 On the  
sea the unlimited submarine warfare and the  reciprocal blockade effaced 
all differences between commercial transports of goods and  those serving 
direct war objectives, all kind of protection of merchant shipping ceased 
and on the strength of the principle of all-out warfare all shipm ents destined 
to  belligerents, whether they  had a hostile or a neutral origin, could be 
considered as serving to increase the enemy’s war potential. Furtherm ore, 
although the belligerents surprisingly persisted in m aintaining the  principle 
th a t  aerial bom bardm ent was only legitimate when directed against am ilitary 
targe t, nevertheless among all the destructive means o f warfare it  was 
precisely the aerial bom bardm ent th a t became — partly  in  consequence 
of the  entirely arb itrary  and ever more extensive in terpretation of the notion 
of m ilitary targets, partly  on the  score of so-called reprisals, b u t in the end 
dehberately and avowedly w ith the aim o f terrorizing the  adversary as 
m uch as possible — in the course of the war more and more utilized for the 
destruction of private property.

Historically i t  is doubtless th a t  the belligerent States conducted their 
w arfare both in the  F irst and in  the Second World War in such a way th a t  
i t  became an economic warfare, and their chief objective was the economic 
victory over the enemy. We m ay also sta te  th a t  the difference between the  
proceeding of the hostile S tates found its explanation not in  a fundam ental 
difference in their jurisprudence bu t on the  contrary: in W orld War I  the  
Central Powers (originally adherents of the  doctrine of Rousseau) and in 
W orld War I I  the so-called Axis Powers, although being opposed to the  
Anglo-Saxons, applied the “philosophy of V attel” (which had originally 
complied with the interests of the Anglo-Saxons) partly b y  removing from  
and  partly  by destroying on the  spacious hostile territories occupied by them  
an immense quantity  of public and private property; in doing so they tra n s ­
gressed the explicit provisions of the Hague Convention which had been 
inspired by the principles of Rousseau and were recognized as having binding 
force by the whole world, also by them.

However it  m ay be, one th ing  is certain: even if it  were true th a t the  
philosophy of V attel — predom inating to  a certain ex ten t in  the Anglo- 
Saxon conception of the rules of war — actually diverted warfare in the  
direction of bellum omnium contra omnes, still it was obviously not th is
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12 See p. 63.
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philosophy which led th e  Germans on the  way of a warfare th a t took no 
account of the  Hague Convention. Irrespective of th is, their warfare was 
characterized in W orld W ar I  and in  W orld W ar I I  as well by the b ru ta lity  
which resulted in the  la s t resort in th e  horrors of fascism and tu rned  the 
Second W orld W ar com pletely into th e  war of fascism. The violation of the 
Hague Convention was n o t the  unique crime of German warfare, it is doub t­
less, however, th a t  in th e  course of the  violation of the  “ Laws and Customs 
of the  W ar on Land” the pillage of occupied territories, the removal and the 
destruction of public and private property was one of the most serious crimes 
committed by the Germans.

8. REMOVAL OF P R O P E R T Y  IN  W ORLD WAR I

The rem oval and the  destruction o f property was already in the F irst 
W orld W ar a characteristic o f German warfare. There can be no doubt 
about i t  th a t, when exam ining the German warfare in World W ar I in 
connection w ith the provisions of th e  Hague Convention, Oppenheim — 
L au terpach t13 (1952 — 56) correctly s ta te  th a t these rules “ were during the 
F irst W orld W ar system atically  violated by  theCentralPow ers, which carried 
off public moveable p ro p erty  o f all kinds, even though of no military value, 
following the  example o f Napoleon I, who seized works of art during his 
num erous wars and had them  taken  to  th e  galleries of P aris .” And fu rther14 
“ . .the rules regarding m oveable private property found in enemy territory... 
were system atically v io lated  by the Central Powers during the F irst World 
W ar. Live stock, particu larly  cattle and  horses, were seized in Belgium 
and the occupied parts  o f  France and  carried off to  Germany. Factories 
and workshops were d ism antled  and their machinery and  materials carried 
away. Cash was taken  from  private banks. These are b u t examples of the 
wholesale seizure of p riv a te  property  practised by Germ any and her allies 
in th e  countries which th ey  occupied.”

A part from this uncontested  flagran t violation of the  Hague Convention, 
let us rem ember the successive destruction in public and  private property 
com m itted by  Germ any an d  her allies already during World War I  with 
ruthless disregard of In te rnationa l Law. We have said above th a t pursuant 
to  th e  H ague Convention all destructions not im peratively demanded by the 
necessities of war were absolutely forbidden. All destructions were forbidden 
which were the  outcome o f a  spirit of plunder or revenge. And yet such was 
the  effect of German w arfare according to  the  words of Oppenheim—L auter­
pach t15:

„during  th e  F irs t W orld  W ar, th e  d readfu l and u t te r  devasta tion  of houses, 
orchards, vineyards, a n d  trees in  th e  area  from w hich th e  German arm ies 
in F rance w ithdrew  in  th e  spring of 1917, and  of th e  coal-mines, factories, 
and  dwellings in  C am brai an d  elsewhere which m arked  th e  German line of 
re trea t in  th e  au tu m n  o f th e  following year.”

13 (1952—56) Vol. П . § 138, para . a.
14 Op. cit. Vol. I I . § 143, p a ra . a.
15 Op. Cit. Vol. I I . § 150.
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I t  is possible, of course, th a t  the  Germans qualified such devastations 
as being im portan t from a strategic point of view and if they  had had an 
opportunity  to  discuss it, they  would have doubtless tried to  prove th a t 
with these acts th ey  did not infringe the Hague Convention.

In  consequence of the turn  of the  m ilitary situation, especially as Germany 
and her allies were for the longest tim e in possession of large hostile territo ­
ries, these belligerents were obviously in the best physical position to  violate 
the  provisions of the  Hague Convention relating to  the protection of public 
and private property. We do not examine the  question what would have 
been the conduct of their adversaries in a sim ilar situation, although it is 
a  fact th a t the two war principles of the Anglo-Saxons (the prize law, the 
alien enemy property) were based on a philosophy opposed to the Rousseau- 
conception prevaihng in the Hague Convention. Because of the adoption 
o f these principles the Anglo-Saxons cannot be entirely discharged from 
the  responsibility for a warfare infringing th e  principles of the Hague 
Convention.

9. T H E  PILLA GE OF OCCUPIED TERRITO RIES 
IN  WORLD W AR П . TH E NUREM BERG TRIAL. 
INTERNATIONAL CRIMINAL RESPONSIBILITY 
OF TH E GERMAN LEADERS

The successive violation of the  laws of warfare committed in W orld W ar 
I, however, does not come into consideration beside those acts which were 
comm itted by the  fascism on the domain of the  rights of property in World 
W ar I I  and which pursuant to  Article 6 of the “ C harter” of the In ternational 
M ilitary Tribunal of Nuremberg have to be regarded as establishing — 
ap a rt from the in terstate  consequences — the individual war responsibility 
of the  major war criminals. In  its judgem ent o f October 1, 1946 passed 
against the m ajor war criminals16 the In ternational Tribunal made such 
statem ents and declared the perpetration of such crimes as proved th a t it  
seems interesting to  quote more precisely some characteristic parts of the 
judgm ent relating to  the rights of property.

After having fixed th a t 1. the  circumstance th a t  some belligerents were 
no t signatory parties to the Hague Convention, in spite of the  “ General 
Participation Clause” , does not deprive this Convention of its general b ind­
ing force, all the  more as “ the rules laid down in the Convention were 
recognized by all civilized nations, and were regarded as being declaratory 
of the  law and customs of w ar” 17, and 2. after having enumerated with d ra ­
m atic succinctness the crimes of the German warfare committed against 
hum anity18, finally 3. after having stated under the  title “Pillage of Public 
and Private P roperty” , specifying the crimes committed in respect of the

16 Judgm ent o f th e  Tribunal, Am. Journal, Jan . 1947.
17 See also p. 60.
1Я Judgm ent of the  Tribunal. Am. Journal, Jan . 1947, p. 224—234.
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rights o f property , th a t  th e  Articles 48, 49, 53, 55 and 56 of th e  Hague 
Convention

“ dealing w ith  pub lic  p roperty , m ake it  clear th a t  under the rules of war, the 
econom y of a n  occupied  coun try  can  only be required  to  bear th e  expenses 
of th e  occupation  a n d  these should  no t he g rea ter th a n  the econom y of the 
co u n try  can reaso n ab ly  he expected  to  bear” ,

the judgm ent quotes th e  instructions given by Goring to the adm inistration 
of the Polish occupied territo ries which expressly ordered th a t

“ th e re  m ust be rem o v ed  from  th e  te rrito ries of th e  Governm ent G eneral all 
raw  m ateria ls, sc rap  m ateria ls , m achines, etc., w hich are of use for th e  German 
w ar econom y. E n trep rise s  w hich are  n o t absolutely  necessary for th e  meager 
m ain tenance of th e  n ak ed  ex istence of the  population  m ust be transferred  
to  G erm any, unless su c h  tran sfe r  w ould require a n  unreasonably long period 
o f tim e an d  would m ak e  i t  m ore practicab le to  exploit those en terprises by 
giving them  G erm an orders, to  be executed a t  th e ir  present location .”

The judgm ent states on th is  basis as follows:
“ These resources w ere requisitioned  in  a m anner out of all p roportion  to  the 
econom ic resources o f those  countries an d  resulted in  famine, in fla tion , and an 
ac tiv e  b lack m a rk e t.”

As far as the  crimes com m itted  in  the  USSR are concerned, the  judgm ent 
states the  following fac t: “ The occupation of the  territories of th e  USSR 
was characterised by  prem edita ted  and system atic looting.” Referring to  one 
of the instructions o f A lfred Rosenberg the  judgm ent declares: “In  
addition to  the  seizure o f raw  m aterials and m anufactured articles, a  whole­
sale seizure was made o f a r t  treasures, furniture, textiles and similar articles 
in all the  invaded coun tries.” R obert Scholz “ Chief of the special s ta ff for 
Pictorial A r t” reported in  Ju ly  1944 to  Rosenberg th a t “During th e  period 
from M arch 1941 to  Ju ly  1944 the special staff for Pictorial Art b rought into 
the Reich 29 large shipm ents, including 137 freight cars with 4174 cases 
of a rt works.” And when some defendants defended themselves by  asserting 
th a t the rem oval of a r t  works aim ed a t  their “ conservation” , the  judgm ent 
referred to  th is in struction  of Him m ler:

“ To stren g th en  G erm anism  in  th e  defence of th e  Reich, all articles m entioned 
in  Section  2 of th is  decree are hereby  confiscated . . .  They are confiscated 
for th e  benefit of th e  G erm an R eich, an d  are a t  th e  disposal of th e  Reich 
Com missioner for th e  streng then ing  of G erm anism .”

The various cases o f system atic pillage and plunder were separately 
enum erated in the  reasons o f the particu lar judgm ents passed in th e  crimi­
nal cases o f the  m ajor w ar criminals.

The pillage and plunder o f  the occupied territories in connection w ith  the 
unprecedented, unheard-of crimes com m itted against peace and hum anity 
induced th e  Governm ents of the  Soviet Union, the  United States, Great 
B ritain and  France to  declare already during the  war, on October 30,
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1943 in their common Declaration published in  Moscow their resolution to  
surrender the  w ar criminals to  the countries against which they com m itted 
their crimes and  to  bring the  major war criminals before an In ternational 
Tribunal. This International Tribunal which was established in Nuremberg 
on the strength of the four-power Agreement signed on August 8, 1945 
was the first in history set up expressly for the  enforcement of the  general 
and  some special rules of International Law by  way of criminal proceedings, 
in  contradistinction to the judicial proceedings instituted by the m ilitary 
courts of various countries, in compliance w ith their respective international 
obligations, against their proper nationals or against hostile persons surrend­
ered to them for punishment on account of w ar crimes committed on their 
territory . (As a  m atter of fact, the setting up o f international courts of justice 
was also decreed by Article 227 of the Versailles Peace Treaty in order to  call 
the  German Em peror to account, as well as by  Articles 228, 229 and 230 
o f the  same T reaty  and the analogous Articles of the Peace Treaties of T ria­
non, St. Germain and Neuilly for the punishm ent of some other persons 
who had com m itted criminal acts against several nationals of the  Allied 
and  Associated Powers; bu t these provisions have never been implemented.) 
The establishm ent of such an International Tribunal proceeding and adm in­
istering justice on the ground of In ternational Law19 according to  an in te r­
nationally e laborated “Charter” was rendered necessary by the grav ity  and 
quantity  of the  crimes comm itted by the  fascists in World W ar I I  m ainly 
against the laws and customs of war. The crimes falling within the  juris­
diction of the Tribunal, are, as mentioned above, enumerated by Article 6 
o f the  Charter. The war crimes in the technical sense of the term  are defined 
by  Point b o f Article 6 as follows: ,,W ar Crimes: namely, violations of the 
laws and customs of war. Such violations shall include, bu t not be lim ited 
to , murder, ill-treatm ent or deportation to  slave labour or for any o ther 
purpose of civilian population of or in occupied territory, m urder or ill- 
treatm ent of prisoners of war or persons on the  seas, killing of hostages, 
plunder of public or private property, w anton destruction not justified 
by  military necessity.”

The Tribunal of Nuremberg, expressing the  conscience of th e  whole 
civilized world, considered the  war crimes committed by the fascists so 
grave th a t i t  sentenced nearly all major criminals to  death or to  the  m ost 
severe imprisonment. In  reply to the defence pleaded by the accused 
th a t  only S tates could be the subjects of In ternational Law, the Tribunal 
examined thoroughly the question whether in spite of this individual persons 
were liable to  being accused for an international dehct. The question was 
decided by the  Tribunal — in accordance w ith the opinion of the m ajority  
o f international jurists — in a positive sense.

19 The T ribunal a t the same tim e when s ta tin g  in  its  judgm ent th a t i t  exercises 
i ts  jurisdiction on th e  strength  of th e  sovereignty of the  four Powers resulting from  
th e  unconditional surrender of th e  German Em pire, adds th a t the  “ C harter” is n o t 
th e  product o f a rb itra ry  power exercised by th e  victors bu t th e  expression of In te r ­
national Law in  force, and is in  itself a  contribu tion  to  th a t Law (Judgm ent of th e  
T ribunal, Am. Journal, Jan . 1947).
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Oppenheim —L au terp ach t20 sta te
. .In  p a rticu la r  th e  entire law of w ar is based on the assum ption th a t  its  

com m ands are  b ind ing  no t only upon  S tates b u t also upon the ir nationals 
w hether m em bers o f  th e ir  arm ed forces or no t. To th a t  ex ten t no innovation  
was im plied in  th e  C harter annexed  to  th e  Agreem ent of Aug. 8, 1945, fo r 
th e  pun ishm en t o f th e  M ajor W ar C rim inals. . . ”

In  spite of all th is, p rivate persons are rarely held responsible on the  
strength of In te rn a tio n a l Law. The setting  up of a special In ternational 
Tribunal for the  punishm ent of the war criminals of World War I I  is, as we 
have said, explained b y  the particular grav ity  of the crimes com m itted. 
Moreover, th is is th e  fundam ental explanation of the fact th a t for the  repa­
ration between S tates o f one category of the  war crimes committed, nam ely 
of the plunder of public or private property, the international legal evolution 
during and after W orld W ar I I  established rules going far beyond the  pro­
visions of general In te rnationa l Law in force till th en , and almost classified 
the grave breach o f th e  relative provisions of the  Hague Convention as a sui 
generis in ternational crim e. The world was so much shaken by the illegalities 
and cruelties o f the  G erm an occupation during World War II th a t  special 
rules and proceedings h a d  to  be draw n up for the  reparation of the removal 
of property, ju st as, for instance, the  gaps o f the  Hague Convention in respect 
of the protection o f th e  civilian population had to be filled by a quite 
new in ternational in strum en t, the  Geneva Convention of 1949.21 As far 
as the principles and  rules of law are concerned which were applied afte r 
World W ar I I  in connection with the  reparation of the removal of public 
and private property , i.e. w ith restitu tion  in the  technical sense of the term , 
there is no precedent in  In ternational Law for numerous cardinal provisions 
among them . These rules, however, are according to the jurists fully justified 
by the fact th a t  there  was no precedent for the  crimes committed in  th e  
history of the  wars o f civilized nations either, and by the new principle 
of In ternational Law characterized by  an eminent representative of th e  
Swiss science of In te rnationa l Law, by  Dr. Gottfried Weiss as “eine um fas­
sendere, in terstaatliche  Rechtsidee” . His treatise entitled “Beutegüter 
aus besetzten Ländern u n d  die privatrechtliche Stellung des schweizerischen 
Erwerbers”22 will be analysed in detail hereafter.

10. ARTICLE 3 OF T H E  HAGUE CONVENTION IV.
TH E G EN ER A L INTERNA TIO NA L DELINQUENCY AND ITS 
SANCTIONS. T H E  RESPON SIBILITY OF TH E STATE IN  IN T E R ­
NATIONAL LAW

As pointed out above, the  Hague Convention IV laid down numerous 
international legal prohibitions in order, as Oppenheim—Lauterpacht23 say,

20 (1952—56) Vol. I . § 153a.
21 Op. cit. Vol. H . § 172b.
22 Schw. Juristenzeitung, 15 Sept. 1946.
23 (1952—56) Vol. I I .  § 259a.



THE CONDUCT OF THE ENEMY ON A TEMPORARILY OCCUPIED TERRITORY 67

to  ensure the  “ legitim ate warfare” . However, albeit the violation of the  laws 
of war has always been qualified as a delinqency of International Law, 
until the conclusion of the  Hague Convention IV a custom ary rule provided 
th a t the damage inflicted by the violation of the rules of legitimate warfare, 
in contradistinction to  the  losses caused by a general delinquency of In te r ­
national Law, did not involve ipso im e  the  du ty  of reparation but only if 
this was expressly stipulated in the peace treaty .

The violation of the  Hague Convention IV concerning the Laws and 
Customs of W ar on L and is expressly qualified by Article 3 of the Conven­
tion as a delinquency involving the obligation to  pay compensation. The 
violation o f the Hague Convention is made in point of fact by this Article 
3 of the  Convention an international delinquency falling under the same 
category as other international delinquencies. The same Article enacts 
the responsibility of th e  S tate for all acts infringing the Hague Conventions 
committed, whether by  command or arbitrarily, by persons forming p a r t 
of the arm ed forces.

Article 3 of the Hague Convention IV reads as follows:

“ A belligerent p a r ty  which violates the  provisions of the  said regulations shall, 
if  th e  case dem ands, be liable to  pay  com pensation. I t  shall be responsible 
for a ll acts com m itted  by persons forming p a r t of its  arm ed forces.”

Franz von Liszt (1925) defines the general international delinquency 
as follows:

“ Völkerrechtliches D elikt is t die von einem S taate ausgehende schuldhafte , 
rechtsw idrige V erletzung eines völkerrechtlich geschützten Interesses eines 
anderen  S taates.”

Oppenheim and Lauterpacht24 define “ international delinquency” as fol­
lows:

“ A n in ternational delinquency is any  in jury  to  ano ther S tate  com m itted  by  
th e  H ead  or G overnm ent of a S ta te  in  violation of an  in ternational legal d u ty . 
E qu iva len t to  ac ts  of the  H ead an d  G overnm ent are acts of officials o r o th e r 
individuals com m anded or authorized by  the  H ead or G overnm ent.”

Let us contrast th is with Fauchille25 statem ent:
“ On doit considérer comme des actes illicites tous actes d ’un  E ta t  qui 

son t en  contradiction aveo une régle quelconque du droit international, q u ’il 
s ’agisse d ’une regle conventionnelle ou . . . coutum iere. Ces actes illicites 
constituen t . . . des délits in tem ationaux .”

Consequently, the  definitions of international delinquency given by 
Liszt, Oppenheim and Fauchille ra ther differ in their wording from each 
other, in their substance, however, they  are in harm ony and they also agree

24 Op. cit. Vol. I. § 151.
25 (1922—26) Vol. I . p . 513.
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w ith the definition g iven  by the  m ajority  o f the  scholars in modern In te r­
national Law, so b y  A nzilotti, Strupp, Verdross, Rousseau, Ago, Kozhev­
nikov and Marcel Sibert. There is perfect agreement in so far as:

a)  the basic c riterion  o f an international delinquency is the  international 
wrong, the in te rn a tio n a lly  unlawful infringem ent of the interests of another 
S ta te  that are p ro te c te d  by In ternational Law;

b) the subjects o f  in ternational delinquencies are in principle the States;
c)  the State is responsible for every infringem ent of International Law 

committed by an y  o rgan  of the  sta te  power and under certain conditions 
also for such infringem ents com m itted by  private persons.

There is no u n ifo rm ity , o f course, in  th e  standpoint of jurisprudence 
in  some questions o f d e ta il concerning the  S ta te ’s responsibility and particu­
larly  in the question o f  culpability (Verschulden).

l . I n  the firs t p lace the  standpoint o f jurisprudence is no t uniform 
in respect of th e  m ean ing  of this expression: a wrong “originating from the 
S ta te” (“von einem  S ta a te  ausgehende Verletzung. . .” ). Oppenheim and 
Borchard make a  d istinc tion  between “original” and “derivative” (“ direct” 
an d  “indirect” ) responsib ility  of the  S ta te  and taken all in all a similar 
distinction is m ade b y  Liszt and Fauchille, too. According to  this the 
S ta te  is originally responsible for all wrongs committed by the head of S tate 
o r the Government in  th e ir  official capacity  and for such acts of “ subordi­
n a te ” State organs an d  o f  private persons “ as are performed a t the Govern­
m en t’s command or w ith  its authorisation” . These acts are quaUfied by all 
ju rists  as “in te rnationa l delinquencies” . According to the system of Oppen­
heim , a “vicarious responsibility” , th a t  is to  say a derivative, indirect 
responsibility lies upon  the  S tate for these acts of the organs qualified 
to  exercise the s ta te  pow er which they  com m it by exceeding their powers 
o r by  violating th e  ru les of Municipal Law, as well as for the “ in ternation­
a lly  injurious” ac ts  o f p riva te  persons. The essence of this responsibility 
is the  duty to  p rev e n t such international wrongs with the  necessary care, 
moreover to pun ish  an d  to  compel the  perpetra to r of the act or omission to 
p a y  damages (for w hich, i f  the  S tate neglects it, i t  is “ex delicto”, “ originally” 
responsible).

The system o f O ppenheim  was not adop ted  by the general international 
practice which assum ed  the standpoint th a t  there cannot be made any 
distinction betw een th e  original and derivative responsibility of the State. 
Provided th a t th e  p erson  en titled  thereto availed himself of all legal remedies 
adm itted  by the  M unicipal Law, the S ta te  is substantially likewise respon­
sible for all acts o f i ts  organs com m itted by  them  in the course of the  exercise 
o f the  state power, irrespective of the fact w hether the wrong was committed 
b y  a  higher or a su b o rd in a te  organ, and w hether it  was ordered or authorized 
b y  a  higher organ o r n o t. Only the wrongs comm itted by  private persons 
have  a specific ch a rac te r. According to  some jurists, a “ secondary” responsi­
b ility  rests on th e  S ta te  for the  acts com m itted by private persons injuring 
th e  interests o f o th e r  S tates th a t  are protected  by International Law. 
T o this responsibility refers the  rule o f In ternational Law providing th a t 
th e  State (besides h av in g  the  legal d u ty  o f preventing it) is bound to  forbid 
p riva te  persons to  com m it illegal acts to  th e  prejudice of other States and,



i f  necessary, to  institute criminal proceedings against the  offenders; in the  
even t of the neglect of th is obligation the  S tate is “ex delicto” responsible.

In  general, neither according to the system of Oppenheim, nor to  th e  
general international practice can a State be called to account for the acts 
o f its  organs by which they  strikingly exceed their powers in  a way observ­
able by anybody. The last paragraph of Article 8 of the  D raft prepared 
a t  the  Hague Conference o f codification in 1930 wanted to codify this express­
ly  by laying down the following:

“Toutefois, la responsabilité internationale de l’E ta t ne se ra  pas engagée si 
l ’incompétence du fonctionnaire é ta it si m anifeste que l ’é tranger dévait s ’en 
rendre com pte et pouvait, de ce fait, év ite r le dom m age.”

However, in contradistinction to the general rules of the  S ta te ’s responsi­
bility , we have to m ention th a t, in some quite exceptional cases, the S tate  
is responsible for its organs irrespective o f whether th ey  have proceeded 
in  their official or in private capacity. From  the point of view of our subject 
m atte r the rule of Article 3 referred to above of the Hague Convention IV 
concerning the Laws and Customs of W ar on Land is particularly  im portan t 
and  interesting. This holds the  State, in general, responsible for all acts 
com m itted by persons forming part of its arm ed forces, so the  S tate becomes 
responsible even if  such individuals perpetrate an international delinquency 
o ff du ty  or directly contrary  to  a superior command. Besides the S ta te ’s 
absolute responsibility for any violation of the Hague Convention IV, 
we have to speak separately of the question to what ex ten t a criminal 
ex delicto responsibility of international character may rest on private p e r­
sons. This problem is connected with the much discussed question whether 
individuals m ay be considered as subjects of International Law.

2. As we have pointed out, according to  the generally adopted legal 
opinion, the State is in principle responsible for any acts and omissions 
injuring the internationally protected interests of other S tates and being 
com m itted by the S tate’s organs and, in certain cases, b y  private persons 
under its jurisdiction as well. Verdross26 says “Nach der herrschenden 
Ansicht können Subjekte eines völkerrechtlichen U nrechts nur S taaten  
(und dgl.), nicht aber Einzelpersonen sein.” He adds, however, th a t “ ein 
S treit besteht darüber ob ausnahmsweise Einzelmenschen als solche völker­
rechtlich berechtigt oder verpflichtet werden können.”

The former international legal conception, which was still contained in 
th e  first three editions of the  standard work of Oppenheim, professed quite 
definitely th a t  “States only and exclusively are subjects of International 
L aw .” The later legal evolution and in the  first place Oppenheim —L auter­
pach t themselves in the recent editions of their work questioned to  a certain 
ex ten t the exclusiveness o f this principle of law and departing from the  
international punishability o f pirates and similar people, as well as from the  
fac t th a t “ it is an established principle of customary In ternational Law th a t  
individual members of arm ed forces of the  belligerents — as well as individ­
uals generáli}7 — are d irectly  subject to  the  law of war and  m ay be punished
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for violating its ru les” , lay  down th a t  — albeit “prim arily” a t any ra te  
S ta tes are the subjects o f  In ternational Law  — “it  is essential to recognize 
th e  lim itations of th a t  principle.” This lim itation is expressed by Oppen­
heim 27 as follows:

“ ...A lth o u g h  S ta te s  a re  the  no rm al subjects of In ternational Law, th ey  
m ay tre a t ind iv iduals a n d  o ther persons as endowed d irectly  w ith in ternational 
rights an d  du ties a n d  co n stitu te  them  to  th a t  extent sub jects of In ternational 
Law .”

In  other words, O ppenheim —L auterpach t expressly recognize in respect 
o f bo th  rights and obligations th a t  the  individual m ay be invested with the  
capacity  of being a  su b jec t o f In ternational Law.

In  contrast to  the  doctrine thus form ulated by  Oppenheim—L auter­
p ach t according to  w hich  th e  in ternational responsibility of the S tate is 
n o t exclusive, only p rim ary , Verdross gives a more general account of the 
present position of th e  theo ry  of In ternational Law by  declaring th a t, 
according to the  s tan d p o in t generally adopted by jurisprudence, the S tate 
is exclusively the sub jec t of international rights and duties; only certain 
ju rists  adm it certain c learly  defined exceptions to  th is principle, whereas 
according to others the  principle is absolute and there is no exception to  it.

Vedross himself recognizes the international legal responsibility of the 
individual only in the  case o f war crimes:

“ Eine . . . ind iv iduelle  V eranw ortung un m itte lb ar a u f  G rund  des allgemeinen 
Völkerrechts b e s te h t ausschließlich fü r  K riegsverbrecher: wegen jener H an d ­
lungen, die sie . . . u n te r  V erletzung des K riegsrechtes begangen haben. Die 
Verfolgung dieser D e lik te  is t nach K riegsbrauch, also unm itte lbar au f G rund 
des Völkerrechts zu lässig .” 28

A part from war crim es, Verdross does not recognize any individual 
in ternational responsibility ея delicto. In  his opinion, the  piracy, the transport 
o f contraband, and th e  b reach  of sea blockade are only so-called “delicta 
iuris gentium” by which th e  individual infringes in the  last resort certain 
rules of Municipal Law crea ted  on the streng th  of a particu lar authorization 
g ran ted  by In ternational Law  to  the respective State.

The statem ents of V erdross concerning the in ternational rights of the 
individual are rem arkable. These rights are qualified by  him as — to say 
the  least — doubtful, a lb e it he recognizes th a t  certain international treaties 
m ay  g ran t to “ certain groups of m en” the  right to sue foreign States before 
international courts o f justice . This was the  situation e.g. in  the case of the  
M ixed Arbitral Tribunals created  after th e  F irst World W ar when, accord­
ing to  his words, “einer bestim m ten Gruppe von Menschen eine vr. R echts­
u n d  Handlungsfähigkeit in  begrenztem Umfange eingeräum t wurde.” 
Verdross remarks: “ Die v r. Rechte des Individuum s sind (daher) nur w irk­
sam , wenn sie von N orm en des zwischenstaatlichen Rechts getragen wer den.”

27 Oppenheim —L a u te rp a c h t (1952—5f>) Vol. I . § 13a.
28 Verdross (1955) p . 112.



Consequently, according to  Verdross, even if  the individual may in certain  
cases be considered a subject of In ternational Law, this can only be recog­
nized as a characteristic vested in him by the  State on the  ground of In te r ­
national Law.

The socialist international jurists unanimously reject the principle according 
to which an individual might be considered to any extent as a subject of In te r­
national Law. According to the  socialist view, the aim of the recognition 
of the individual as subject of In ternational Law is to obscure the signifi­
cance of Sovereignty29,

“ as in  th a t  way they  w ant to  put in  line w ith sovereign S tates the persons 
they  w ish to  m ake appear as subjects o f In ternational L aw ” . . .  . “A lthough  
the In ternational Law contains provisions creating righ ts for ind iv iduals30 
these persons cannot enforce the ir rights directly against foreign S tates, b u t 
ordy th rough  the interm ediary  of the ir proper States, because the rights were 
acquired by  the  S tate  for its  citizens, consequently th e ir  violation constitu tes 
an  infringem ent of the  rights of the S ta te  an d  reparation  m ay only be claim ed 
by  i t .”

According to  the  same conception, In ternational Law cannot d irectly  
obligate individuals, although Kozhevnikov (1957) states

“ though  in  case of an  in te rnational delinquency the  sub ject of responsibility  
is the  S ta te , the subject of crim inal responsibility is th e  na tu ra l person .”

In  the question of the international punishability of war crimes the m ost 
im portant document prepared in modern tim es is the Nuremberg judgm ent 
o f October 1, 1946 which was signed in perfect agreement by the American, 
English, French and Soviet judges of the International Tribunal.

3. One of the  most discussed questions of international responsibility 
is whether culpability ( Verschulden, culpa) is a basic criterion of an in te r ­
national delinquency or if the  objective fact of the violation of an in te r ­
national rule of law is sufficient for the  establishment of international 
responsibility (Erfoglshaftung ).

Verdross (1935) characterizes the situation concerning this question 
as follows:

“ W ährend in der älteren Lehre unbestritten  war, dass eine völkerrecht­
liche Verletzung nur dann den S taat verantwortlich macht, wenn der 
T atbestand  von dem verletzenden Staatsorgane schuldhaft gesetzt, oder 
unterlassen wurde, besteht gegenwärtig eine M einungsverschiedenheit 
darüber, wie weit ein solches subjektives Tatbestandsm erkm al vr. b e ­
deutsam  ist.”

The following tendencies can be distinguished (the first three of which 
have been analysed by Verdross):

a) The tendency represented by Grotius, developed from Roman Law 
and based on the principle qui in  culpa non est, ad naturam nihil tenetur,
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which considers cu lpab ility  as a  condition o f the  responsibility of the S tate. 
This tendency h ad  been  predom inating up  to  the appearance of Triepel 
an d  Anzilotti, a n d  is th e  basis of the  doctrine of Liszt, Oppenheim and  
Fauchille, too, accord ing  to  which w ithout culjpa, i. e. “ Verschulden” there  
is no international delinquency.

Liszt in his defin ition  quoted  above po in ts  out th a t the  condition of the  
setting  in of th e  consequences of the  in ternational delinquency is in all 
cases “ die schu ldhafte , d. h. vorsätzliche oder fahrlässige H andlung.” 
T his Statement o f L iszt, however, alters in  the  edition revised by Fleisch­
m ann, precisely as a  consequence of th e  gaining ground of Anzilotti’s 
conception, in  th e  d irection  o f the Erfolgshaftung. This revised edition 
poin ts out: “ die reine Erfolgshaftung is t dem  Völkerrecht nicht ganz fremd, 
doch führt sie n u r  zu  m inderen Folgen.”

Oppenheim’s conception is th is31.

“An a c t o f a  S ta to  in jurious to  an o th e r  S ta te  is nevertheless not an  in te r­
national d e linquency , if  com m itted  n e ith e r  wilfully and  maliciously nor w ith  
culpable neg ligence.”  (§ 154).

In  § 164, discussing th e  d u ty  of the S ta te  to  prevent as much as possible 
i ts  own nationals from  carry ing  out acts in ju ring  the rights of other States, 
Oppenheim alike includes in to  th e  definition o f the delinquency the criterion 
o f  culpability, po in ting  o u t th a t:

“A S tate , w h ich  e ith e r  in ten tionally  a n d  maliciously or through culpable 
negligence does n o t  com ply w ith th is  d u ty , commits an  in ternational d e lin ­
quency fo r w hich  i t  has  to  bear original responsibility .”

b) In  contrad istinction  to  the  doctrine o f culpability based on the theory 
o f  Grotius, the  s ta n d p o in t o f the pure Erfolgshaftung, th a t  is to say of 
perfect objective responsibility , was assum ed first by Triepel and later 
a n d  particularly b y  A nzilo tti who rejected  th e  culpa-theory and professed 
th a t  the State is alw ays responsible for its  p roper conduct, for the objective 
fa c t of the breach o f th e  ru le o f law a ttr ib u tab le  to the S tate, irrespective 
o f  th e  fact w hether th e  a c t or omission serving as basis of its responsibility 
w as committed in ten tio n a lly  or through culpable negligence by its organs 
o r b y  private persons. As Anzilotti points o u t in the “ Responsabilité” 32

“ en réalité, la  v io la tio n  du  dro it in te rn a tio n a l est dans la  conduite de l ’E ta t,  
qui n ’a p o in t p ro h ib é  ou  em péché les fa its  d ö n t il s’agit: l ’ac te  illicite au  po in t 
de vue du d ro it in te rn a tio n a l est, en pareille  cas, l’omission de l’E ta t e t non 
pas fa c tio n  p o sitiv e  des ind ividus.”

A nzilotti was decisively influenced in th e  formulation of his theory by 
A rticle 3 of the H ague Convention IV, repeated ly  quoted above, concerning 
th e  responsibility o f belligerents for all violations of the laws and customs

31 (1952—56) Vol. I . §§ 154 and  164.
32 (19 2 9) p. 14.
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o f war on land committed by  any  persons forming p art of the  arm ed forces. 
H e  drew therefrom  the inference th a t the  evolution tends towards the  
creation of a  system “ bei dem es für die Fragen der V erantw ortlichkeit 
n u r auf objektive Gesichtspunkte ankom m t.”

c) Anzilotti’s energetic and  decisive intervention did no t succeed in 
elim inating entirely the principle of culpability. The legal conception 
o f Strupp and Schön m eant a compromise between the principle of culpa­
b ility  and the  pure Erfolgshaftung. Both were of the opinion th a t  the re ­
sponsibility of the State is established if  its organs commit an act, whether 
kompetenzwidrig or kompetenzgemäss, injuring the interests o f another S tate 
protected by  International Law, irrespective of the fact w hether in connec­
tion  with the  perpetration o f the  act there has been any culpability on the  
p a r t  of the S tate (reine Erfolgshaftung bei positiven H andlungen). However, 
according to  this view, culpability is also a condition of the  responsibility 
o f  the S tate if it  commits a  wrong by omission. Strupp and Schön have 
m ainly in mind such cases where the State would be bound to  display due 
diligence in order to prevent a wrong which may be com m itted by private 
persons or by  its own organs in violation of International Law and neglects 
to  do so (Schuldhaftung bei Unterlassungen). The practical application 
o f the combined Schuldhaftung and Erfolgshaftung professed by Strupp 
an d  Schön encounters after all the same difficulty as the  application of 
Schuldhaftung in general: it  is difficult to define the notion of “ culpability” . 
I t  is particularly difficult to  define it  in connection with the neglect of “ due 
diligence” . When all is said and done, the very difficulties and contradictions 
arising in connection w ith a legally precise definition of culpability have 
induced Anzilotti to reject entirely the Schuldtheorie in the doctrine of the  
S ta te ’s responsibility.

d)  As Oppenheim33 points out, in the question of culpability the  situation 
today  is th a t “ there is an increasing tendency among modern writers to reject 
th e  theory of absolute liability  and to  base the responsibility of States 
upon fau lt.” In  the international practice of modern tim es th is statem ent 
was decisively corroborated in the well-known Corfu Channel case. (The 
legal dispute between G reat B ritain and Albania before the In ternational 
Court concerning the dam age caused by the minefield laid down in the  
channel to  the British men of war passing through, 1949). In  this case the  
Court pronounced among others th a t “in view of every S ta te ’s obligation 
n o t to allow knowingly its  territo ry  to  be used for acts contrary to  the  
rights of other States, the Albanian authorities were under the  obligation 
to  notify or give warning o f the  presence of a minefield in Albanian waters. 
As the Court found in the  circumstances of the case the  Albanian au tho­
rities m ust be presumed to  have had knowledge of the minefield, Albania 
was bound to pay compensation for the damage caused by  the  explosion 
o f the mines.”

e) In  his final analysis also Verdross assumes the standpoint th a t albeit 
th e  responsibility of the S tate  is in principle established by an objective 
infringem ent of the rules of International Law, pure Erfolgshaftung can

33 Oppenheim—L auterpacht (1952—56) Vol. I , § 154N.
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nevertheless only be recognized in  exceptional cases. “ Eine Verantwortlich­
keit des Staates (wird) g rundsätzlich  angenommen, wenn der Schaden e n t­
weder vorsätzlich oder fahrlässig  verursacht wurde.” B u t Verdross seems 
to  make insofar a concession to  the  principle of objective responsibility 
as he thinks th a t  a culpa levissima  is sufficient for the  establishment of the 
S ta te ’s international responsibility .

Summing up: in the  question o f culpability we cannot speak even now 
o f a uniform standpoint. How ever, we m ay fix as an im portant fact from 
th e  point of view of our sub jec t-m atter th a t  the violation of the Hague 
Convention IV by belligerents or by  persons forming p a rt of the armed 
forces constitutes, m erely on  the  ground of the infringem ent of the provision 
o f law, an international delinquency, irrespective of culpability, and establishes, 
besides the possible crim inal responsibility of private persons, the entire 
responsibility of the State.

Jurisprudence (in th e  f irs t place Liszt, Anzilotti, Oppenheim, bu t also 
Kozhevnikov) determ ines th e  consequences under In ternational Law of an 
international delinquency in  an alm ost literally uniform way: “The principal 
legal consequences of an  in te rnationa l delinquency are reparation of the 
m oral and m aterial w rong done.” 34

The fundam ental form o f  th e  repara tion  of all international delinquencies 
is according to  the general In te rnationa l Law, as it  is well-known, the  in  
integrum restitutio, the  re s titu tio n  of the  former legal situation, the basic 
form  of which, however, is th e  restitutio in  natura, th e  returning of the 
th ing  to  the owner, the  resto ra tion  o f the  real right. I f  th is is not possible 
or i f  the owner (the S ta te  acting on his behalf) renounces his claim, in  
integrum restitutio m ay be su b stitu ted  by  an indem nity, to  which the com­
pensation for the dam age (if any) caused by  the delinquency is to be added. 
O n the  ground of an in te rnationa l delinquency the injured person is in 
principle always en titled  to  in  integrum restitutio, however, as explained 
above in connection w ith  in  integrum restitutio in war, the  existence of an 
in ternational delinquency is no t a  condition of the restitutio in integrum. 
In  Chapter X  we shall deal in  detail w ith the question of compensation 
substitu ting  the in  integrum restitutio.

The classical analysis o f  in  integrum restitutio as the  natural sanction 
o f  an  international delinquency m ay be found in the decision Serie A №  17 
o f  the  Perm anent Court o f In te rn a tio n a l Justice, the chief passages of which 
read  as follows:

“ Le principe essen tie l qui découle de la  notion merne de l ’acte illicite est 
que la répara tion  do it, a u ta n t  que possible, effacer to u te s  les conséquences 
de l ’ac te  illicite e t r é ta b lir  F é ta t qui au ra it . . . ex isté si ledit acte n ’ava it 
pas été commis. R e s titu tio n  en  n a tu re , ou sie eile n ’est pas possible, paim ent 
d ’une somme co rrespondan t á la  valeu r q u ’au ra it la  restitu tion  en nature, 
— allocation, s ’il у  a  lieu , de dom m age-intéréts pour la perte  subie, e t qui 
ne sera it pas couverte p a r  la  re s titu tio n  en natu re  (etc.): te ls  sont les principes 
desquels do it s ’insp irer la  determ ina tion  du m on tan t de l ’indem nité due ä 
cause d ’un  fa it co n tra ire  au  d ro it in te rna tiona l.”

34 O ppenheim —L au te rp ac h t (1962—56) Vol. I. § 156.
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E rich Kaufman (1949), Professor a t the University of Munich, gives 
a definition concerning restitutions, by including into the same legal cate­
gory all legal institutions of the m ost diverse character, designated by  the 
term  “restitu tion” : the  in  integrum restitutio as the  sanction of the  in te r­
national delinquency of general In ternational Law and the various kinds 
of restitu tion  in war. The definition of Kaufm ann, according to  which 
“Restitution ist die Wiederherstellung einer Rechtslage, die durch ausser­
ordentliche, der normalen Abwicklung des Rechtsverkehrs nicht entsprechende 
Umstände gestört worden war” covers doubtless, besides the in  integrum  
restitutio of general In ternational Law, also the in  integrum restitutio of the 
law o f war, not presupposing a delinquency, bu t does not adequately cover 
the particu lar notion of “restitu tion” in the technical sense of th e  term , 
which is based on a war delinquency and is an independent legal institu tion .



CH A PTER  IH

THE DEVELOPMENT OF THE LAW OF RESTITUTION 
DURING AND AFTER WORLD WAR II

In  W orld W ar II , as we have explained above in  detail, the Axis Powers 
com m itted, on the  v a s t  territories occupied by  them , such grave crimes 
in  respect of the  r ig h ts  o f property , and the  rem oval and destruction of 
public and private p ro p e rty  reached such dimensions th a t the Allied and 
Associated Powers deem ed it justified to  declare pillage and destruction 
as specific war crimes a n d  to punish m ost severely the leading statesmen 
a n d  commanders in  ch ie f of the  Axis Powers. The estabhshment of the 
individual culpability  a n d  the  punishing did, o f course, no t affect the 
in ternational responsib ility  resting — in the  last resort — upon the  States 
them selves owing to  th e  violation of the laws and customs of war. On 
account of the in te rnationa lly  illegitim ate rem oval of property, as we have 
po in ted  out above,1 th e  gu ilty  States and in the  given case th ird  countries, 
too , were charged w ith  such a  severe du ty  o f restitu tion for which there 
h a d  been no example in  In ternational Law — no t even in connection with 
th e  restitutions p rov ided  for in  W orld W ar I, and  which gave a new legal 
con ten t to the res titu tio n  of war law. In  the recent evolution of International 
Law , the restitution u n d e r  war law means the  independent legal institution 
which ensures the re tu rn , on the  ground of certain  criteria, according to 
certa in  rules, of p ro p e rty  rem oved by  force or duress from the  occupied 
te rr ito ry  of a S tate.

1. REPARATION A N D  RESTITUTION IN  T H E  TECHNICAL 
SENSE OF T H E  T E R M  IN  T H E  PARIS PEACE TREATIES

The restitution o f rem oved property  is dealt w ith by the Peace Treaties 
term inating  the Second W orld W ar, ju st as by  th e  Peace Treaties around 
P aris , separately from  th e  “ Economic Clauses” relating to the restoraton 
( in  integrum restitutio) o f  property, rights and interests, yet no t in the 
C hapter bearing th e  t i t le  “ R eparation” , bu t in  th e  Chapter “Reparation 
a n d  Restitution” . In  th ese  Treaties, as we have already referred to  it,1 2 
th e  basic difference betw een “reparation” and “ restitu tion” is expressed 
already  in the title: th e  res titu tio n  is dealt w ith by  the  Paris Peace Treaties 
separately  from rep ara tio n , though only in a separate paragraph. As far as 
repara tion  is concerned, we have already m entioned elsewhere th a t  whilst

1 See p. 66.
2 See p. 32.
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in th e  Peace Treaties around Paris reparation was — according to  the 
socialist conception — without reason imposed on the vanquished as a 
consequence of unilateral war responsibility, World W ar I I  is qualified 
by the  whole world, both by the capitalist and by the socialist conception, 
as a  ju st and defensive war on the  p a rt of the Allied so th a t the  so-called 
U nited  Nations opposed to Germany and her allies were indisputably  
en titled  to  claim the  reparation of the war damage suffered by  reason 
of th e  aggression and particularly of the occupation of a part of th e ir  te rr i­
tories.3

The amount of reparation comprised the direct and indirect damage 
suffered by the a ttacked  State and  its national economy owing to  the 
aggression. The losses incurred by  private persons were — as a resu lt of 
the  experience gained in the course o f the execution of the Peace Treaties 
closing World W ar I  — not a subject of reparation. However, th e  in te r­
national legal ground of the global reparation agreed upon in th e  Peace 
Treaties term inating World W ar I I  was a t any rate the criminal aggression 
of Germany and her allies (see Paragraph a of Article 6 of the  Charter 
of the  International Military Tribunal of Nuremberg: “ Crimes against 
Peace” ). Moreover, i t  is this aggression th a t on the one hand, makes 
legitim ate the absence of reciprocity in respect of the restauration  of 
“ property, rights and interests” taken  away by discriminatory measures 
from  the  persons entitled4 and th a t, on the other hand, explains the 
provisions of the Peace Treaties exempting the  Allies (the U nited  N a­
tions) from the responsibility for any delinquencies possibly com m itted 
by  them .

Finally, if it  is true  what we have said in analysing the F irs t W orld 
W ar, th a t  namely the  breach of th e  laws and customs of war (of th e  Hague 
Convention) com m itted by the rem oval of public and private property  
entailed, as a delinquency, the du ty  of restitution even if  general war 
responsibility did not exist, th e  unquestionable responsibility for the 
Second World W ar by all means fully justified th a t new international 
principles of law were developed for the  restitution of the property rem oved 
in th is war — in a perm anently aggressive way — which principles were 
more severe than those having been in  force till then.

3 H ere we have to  m ention th a t in  th e  Peace Treaties concluded w ith th e  so-called 
S atellite States in  th e  Article concerning “ R eparations” th e  Soviet U nion — albeit 
th e  aggressive character of the Second W orld W ar in th e  nature of a su i generis 
delinquency would have justified from  the  point of view of In terna tional Law  a 
full com pensation — renounced her claim  to  full indem nification for th e  losses caused 
b y  th e  occupation of her territories and  b y  the  m ilitary  operations carried ou t thereon. 
(The sam e applied in  th e  H ungarian rela tion  to  th e  other tw o States concerned: to  
Czechoslovakia and Yugoslavia, too, whereas in th e  relations between th e  W estern 
Pow ers and H ungary  th e  question of such losses could hardly come up.) T he Soviet 
U nion took  into consideration th a t  th e  “Satellites” not only “ broke off relations 
w ith  G erm any” , and  “ have w ithdraw n from  the  w ar” bu t “ have also declared  war 
on G erm any” , and  contented  herself w ith  a  com pensation am ounting to  on ly  a  p a r t  
o f th e  losses suffered by  her.

4 See p. 32.
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The Allies declared in  a  solemn way already during World W ar II  their 
in ten tion  th a t a fte r th e  victorious term ination of the war they  would 
enforce a new legal regu la tion  in respect of w ar restitutions, justified by 
th e  mode of w arfare o f  the  fascists. The Allies were afraid th a t by the 
tim e they  would succeed  in  crushing Fascism th e  Axis Powers would have 
plundered economically the  countries and provinces occupied by them  
to  such an extent t h a t  th e ir  reconstruction would encounter the greatest 
difficulties in spite o f  th e  victory.

Beside the war w aged  between nations, the  most shameful campaign 
o f world history was le d  by Fascism against the  defenceless population. 
A part from the fact t h a t  w ithin the territo ry  o f its  power Fascism qualified 
as enemy a certain circle  of the citizens determ ined by their race, religion 
or origin, against w hom  it  applied first on th e  economic and personal 
dom ain the most in h u m a n  discrim inatory policy, in order to liquidate 
them  later physically, a n d  when Fascism overwhelmed a considerable 
p a rt  o f the world, i t  ex tended  the personal warfare beyond the circle o f 
those persecuted on acco u n t of their race and origin to the whole civilian 
population of the occup ied  territories of the  belligerent States, removing 
them  arbitrarily to  com pulsory  labour and depriving them of their private 
property .

Disregarding all in te rn a tio n a l rules and customs developed till then, 
German Fascism tu rn e d  th e  removal of p roperty  into a general form of 
warfare, i.e. it not on ly  compelled the inhab itan ts of the occupied territories 
to  hand  over all k inds o f  supplies and no t only laid under contribution 
th e ir property by m eans o f  requisitions and o ther methods known in the 
law of warfare, b u t i t  rem oved from the  countries and territories coming 
under its power the  econom ic equipments and means of production both 
in public and in p r iv a te  ownership if  they  could be used for their own 
purpose. Moreover, i t  w e n t so far th a t  it  compelled the civilian population 
by  police and m ilitary  m easures and by all m eans of civilian pressure to 
cede without coun tervalue  and “voluntarily” all their property, rights 
and  interests for th e  requisition  of which i t  d id  not find any legal title.

Consequently, a p a rt from  the fact th a t  th e  inhum an warfare of the 
fascists induced the A llies, as we have pointed ou t before, to  declare, still 
during the war, their lega l standpoint th a t  the  w ar criminals may and m ust 
be individually held responsible byw ay of international criminal proceedings, 
th e  Allies were also in d u ced  by the flagran t illegalities committed by the  
fascists in connection w ith  the public and p rivate  property to lay down 
solemnly their position in  respect of 1. rem ovals by force or duress and 
appropriations com m itted  by the fascists openly or with the appearance 
of legality, and their e ffects, and 2. particularly  in  respect of the gold looted 
on the  occupied te rrito rie s .

1. The solemn D eclara tion  made on Ja n u ary  5, 1943, in London, signed 
by  th e  Great Powers concerned, among them  by  the Government of the 
Soviet Union and by  th e  Governments of 13 members of the U nited 
Nations, wanted to  p re v e n t th a t the Axis Powers should acquire by what-

2. THE DECLARATIONS OP THE ALLIES DURING WORLD WAR II
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ever means, without an appropriate countervalue, and should in neu tra l 
foreign countries dispose of properties situated on the  territories under 
their occupation or control, or properties situated anywhere and belonging 
to  the inhabitants of such territories. The Declaration rem inded in advance 
those th ird  persons who m ight acquire such property and who could, from  
the  point of view of Civil Law, otherwise be considered as being in good 
faith  th a t  the Allies will, after the victorious term ination of the war, do 
everything they  can in order to annul such transactions and to compel 
also the neutral countries which m ay tu rn  this property to  profit, to  draw  
the consequences following therefrom. These proceedings had in In te r ­
national Law doubtless the character of an innovation of revolutionary 
importance, as before the  London Declaration it was inconceivable th a t  
a victorious belligerent m ight enforce his rights against others than  the  
vanquished, and m ight cause a prejudice to  neutral S tates by reason o f 
any act comm itted by  the  enemy.

Because of its im portance we publish here literally the  tex t of th e  
Declaration of Jan u ary  5, 1943.

“ Inter-A llied D eclaration

A gainst A cts of Dispossession Com m itted in T erritories Under E nem y 
O ccupation or Control

Ja n u ary  5, 1943.

D e c l a r a t i o n

The Union of S ou th  Africa, the U nited  S tates of America, A ustralia, Belgium , 
Canada, China, th e  Czechoslovak Republic, the U nited  K ingdom  of G rea t 
B rita in  and  N orthern  Ire land, the U nion of Soviet Socialist Republics, Greece, 
Ind ia, Luxem burg, th e  N etherland, New Zealand, Norway, Poland, Yugoslavia, 
and  the  French N ational Committee;

H ereby issue a form al warning to  a ll concerned, an d  in  particu lar to persons 
in neu tra l countries, th a t  they  in tend  to  do the ir u tm ost to  defeat the m ethods 
of dispossession p rac ticed  by  the Governm ents and peoples who have been  
so w antonly assau lted  an d  despoiled.

Accordingly, th e  G overnm ents m aking th is  declaration  and  the F ren ch  
N ational Com m ittee reserve all the ir righ ts to  declare inva lid  any transfers of, 
or dealings w ith, p roperty , rights an d  in terests of any  description w hatsoever 
which are, or have been, situated  in  the  territories w hich have come u n d e r 
the  occupation or control, direct or indirect, of the  G overnm ents w ith  w hich  
th ey  are a t  w ar or w hich belong or have belonged, to  persons, including ju rid ical 
persons, resident in  such territories. This warning applies w hether such tran sfe rs  
or dealings have ta k en  th e  form  of open looting or p lunder, or of transactions 
apparen tly  legal in  form , even when th ey  purport to  be voluntarily  effected.

The G overnm ents m aking th is declaration and the  F rench  N ational Com ­
m ittee  solemnly record th e ir  solidarity  in  th is  m atter.

London, Ja n u a ry  5, 1943.”

In absence of an appropriate rule of International Law, till the coming 
into existence of the  London Declaration, the neutrals could not have 
been accused of an infringem ent of International Law, even if they knew
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or had to know th a t  th e  property, righ ts  and interests acquired by them  
had  come as a  consequence o f the exercise of actual power by way of a 
violation of the  laws o f w ar in to  the possession of certain occupying powers 
o r of their nationals. T he warning contained in the solemn Declaration 
w anted to preclude th e  possibility th a t  th e  neutrals m ight refer, in the 
case of property  robbed  by  the  Axis Powers, to their good faith. As a 
m atte r  of course, p rim arily  the  Axis Pow ers themselves remained respon­
sible for the  wrongs com m itted, the  London Declaration, however, laid 
dow n the standpoin t o f  th e  Allies th a t  also the neutrals were bound to  
res titu te  the property , righ ts and in te rests  acquired by  them .

2. In  the D eclaration o f February  22, 1944, Great B ritain , the U nited 
S ta tes and th e  Soviet U nion declared: “ th a t  they would not recognize 
th e  transference of t it le  to  the  looted gold which the Axis a t any tim e has 
held  and has disposed o f  in  w orldm arkets.”

3. The in ternational value and im portance of the Declarations cited 
under 1. and 2. was considerably increased by the “ F inal Act” of the 
Conference of B rettonw oods signed on Ju n e  22,1944, in which the represent­
a tives not only o f th e  G reat Powers b u t o f all U nited Nations attending 
th e  Conference proposed th a t  “the  participating sta tes call upon the 
governm ents o f n eu tra l countries to  ta k e  immediate measures to prevent 
an y  disposition or tran sfe r w ithin th e ir territo ry  of assets looted by the 
Axis Powers” .

As a m atter o f course, th e  solemn Declarations quoted above did not by 
them selves have the  effect o f creating law; they wanted, however, to  lay 
dow n th a t the  form al provisions of In te rnationa l Law having been in force 
till  then  were considered b y  the  countries representing th e  public opinion 
o f the  civilized world as obsolete and th a t, according to them , the far-reaching 
requirem ents o f justice a n d  equity  had  to  be observed in  the domain of 
restitu tions, too, in  o rder to  restore th e  seriously violated World order.

A fter the term ination  o f W orld W ar П  the London Declarations of 
Ja n u a ry  5, 1943, and F e b ru ary  22, 1944, played a very im portant role in 
th e  domain of the  re s titu tio n  o f public and  private property  because the 
A xis Powers, as we have po in ted  out, h ad  acquired and/or robbed from the 
territories under their occupation or control public and private property 
o f  considerable value (very  much m onetary  gold) partly  by  way of open 
pillage and p a rtly  by  bringing aggressive pressure to  bear both upon 
authorities and upon p riv a te  people, an d  had alienated a considerable 
p a r t  thereof w ith a view to  acquiring foreign exchange in  neutral countries 
(in the  first place in  Sw itzerland and Sweden, bu t also in  other countries). 
F rom  the point of view o f  In ternational Law  the D eclaration of January  
5, 1943, was particu la rly  im portan t as its  basic principles were later for­
m ally  confirmed by the  P aris  Peace T reaties term inating th e  Second World 
W ar, by the decrees issued in  G erm any and  Austria by  the occupying 
Powers, by the  agreem ents concluded w ith  some neutral States, as well 
as by  the m unicipal legislation of the  la tte r ;  these basic principles con­
cerned prim arily the  re s titu tio n  of p ro p erty  removed by  force or duress, 
th e  invalidation of transactions concluded and of transfers effected in 
favour of th ird  persons.
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FINAL DEVELOPMENT OF RESTITUTION IN THE 
TECHNICAL SENSE OF THE TERM AS A NEW LEGAL 
INSTITUTION

1. RESTITUTION OF PR O PER TY  REMOVED TO GERMANY.
TH E SOURCES OF LAW

Restitution in  the technical sense of the term , as a new legal institution, 
was developed in its final form in the first place by the occupying Powers 
o f Germany: the  Soviet Union, the United States, Great B ritain and France. 
The Allied Control Council formed by the representatives of the four G reat 
Powers which, owing to the  unconditional surrender, represented sim ul­
taneously the  victorious Powers and the defeated Germany defined the  
new notion of restitution and  gave directives concerning the proceedings 
o f restitution to  the M ilitary Governments of the various zones of occu­
pation. The definition had a binding force prim arily for the  U nited Nations 
represented by the Great Powers and for Germany. The directives given 
by  the Allied Control Council and the Acts and Instructions issued by 
th e  Military Governments on the ground of these directives framed, on 
th e  one hand, In ternational Law, and, on the  other, Municipal Law in 
Germany.

The fundam ental sources of law are:
the Proclamation of the Control Council No 19 of September 2, 1945;
the “Militärregierungsgesetz” No. 52;
the “Directives” issued by  the Control Council in January , February, 

March and April 1946;
the instructions of implementation issued by  th e  various occupying Powers.
The Allied Control Council ordered the population already in its Procla­

mation issued on September 2, 1945, to  declare and preserve all property 
removed from the territo ry  of the U nited Nations and being in German 
possession, and obliged the  German authorities to  carry out the rules of 
preservation prescribed by the  Allies.

The Militärregierungsgesetz No 52 “on the  subject of the seizure and 
control of p roperty” (promulgated alike in every zone of western occupation) 
decreed the “seizure and control” in the first place of all German public 
and “nazi” property and of the former enemy property situated in Ger­
many, in the  second place of the property th a t  had been sequestrated by 
force or an illegitimate act, or had been taken  away or robbed from the 
possession o f somebody outside the territo ry  of Germany, irrespective of 
whether this had been carried out by a legislative act, by a procedural act envel­
oped into a legitimate form or in any other way.

This Act was the practical basis of the  whole restitution procedure in 
Germany.

The conditions of restitu tion and the mode of its im plem entation are 
fundam entally regulated by the “Directives” issued by the Control Council

6
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in January , February , March and April 1946 (Kontrollratsdirelctive of 
January  21, 1946, Kontrollratsdirelctive of March 8, 1946, and Viermächte- 
Verfahren fü r  Restitutionen  o f April 17, 1946). These Four-Power Directives 
form the  basis of th e  detailed and in  substance concordant regulations 
issued by  the  M ilitary Governm ents of the  various zones of occupation. 
The m aterial and form al legal contents of the whole new legal institu tion 
m ay best be known from  the  M ilitary Government Regulations, Title 19 
(MGR 19) issued by th e  American M ilitary Government. The tex t of MGR 
19 corresponds in  its  more im portan t parts literally to  the tex t of the 
“Directives” o f th e  Control Council referred to  above.

The general instructions o f im plem entation of the M ilitary Governments 
are supplem ented by  num erous “ M emoranda” (internal dispositions) which, 
together w ith a  num ber of o ther governm ental measures, have to be regard­
ed as the  au then tic  in te rp re ta tion  of the  basic provisions. (In the American 
zone the  M emoranda and  Bulletins o f the  so-called OM.GUS: “ Office of 
Mil. G o v .-U S  Zone” .)

The “ C harter” of restitu tion  of p roperty  removed to  Germany is con­
tained in th e  “ D irective” issued by  the  Allied Control Council on January  
21, 1946. The C harter reads as follows:

“ K  o n t r o l l r a t s d i r e k t i v e  

vom  21. 1. 1946 CONL/P (46) 3, abgeänderte Passung

B estim m ung des Begriffes “ R estitu tio n en ”
1. Die F rage d e r  R ü c k ersta ttu n g  von Eigentum , das von den D eutschen 

aus a lliie rten  L än d e rn  w eggeführt w urde, is t in jedem Falle au f der E rk lärung  
vom 5. I. 1943 zu prü fen .

2. D ie R ü c k e rs ta ttu n g  h a t sich in  e rste r Linie a u f  identifizierbare G ü ter 
zu beschränken, die zu r Zeit der B esetzung des betreffenden Landes vor­
handen  w aren u n d  vom  F eind gew altsam  aus dem Gebiet des Landes weg­
gefüh rt w urden.

U n te r  die R ücklieferungsm assnahm en fallen auch identifizierbare G üter, 
die w ährend  der B esatzungszeit hergestellt u n d  durch Gewalt erworben w urden.

Alles andere E igen tum , das vom  Feinde weggeführt worden ist, kom m t 
fü r die R ü c k e rs ta ttu n g  in  dem  Masse in  Frage, wie sich die R estitu tionen  
m it den ebenfalls durchzuführenden  R eparationen  in E inklang bringen lassen. 
Jedoch  b eh a lten  die V erein ten  N ationen  das R echt, für dieses “andere E igen­
tu m ” , falls es u n te r  dem  T ite l R eparationen  entnom m en werden sollte, von 
D eutsch land  eine E n tschäd igung  zu erhalten .

3. Bei G ütern  von  einm aligem  C harakter, deren Rücklieferung unm öglich 
ist, w ird  eine besondere Anweisung die A rt von G ütern  festsetzen, bei denen 
ein E rsa tz  in  F rage kom m t, die A rt dieses E rsatzes u n d  die Bedingungen, 
u n te r  denen diese G ü te r  durch gleichwertige G egenstände ersetzt werden 
können.

4. Die sich  ergebenden  Beförderungskosten innerhalb der gegenwärtigen 
deutschen G renzen u n d  alle zur ordnungsm ässigen Beförderung notw endigen 
R ep ara tu ren  h a t  D eu tsch land  zu tragen . D azu gehören auch die B ereitstellung 
von A rbeite rn  u n d  M aterial, wie auch  die erforderlichen organisatorischen
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M assnahmen. Alle so en tstehenden  Aufwendungen fallen m it un te r die R e ­
stitu tion . Ausgaben ausserhalb  D eutschlands h a t das E m pfängerland  zu tragen .

5. Der K ontro llrat w ird alle R estitutionsfragen zusam m en m it der Regierung 
des Landes behandeln, aus dem  diese Gegenstände weggeschafft worden s in d “ .

The Direktive quoted above, although a concordant legislative ac t of 
th e  four Great Powers on th e  subject of German restitu tion , cannot ye t 
be regarded as the condification of International Law. B u t together w ith 
th e  other orders of the Control Council and with the successive regulation 
issued in the course of the  restitution procedure by th e  Allied M ilitary 
Governments it  helped to develop the custom ary rules th a t  clearly expressed 
th e  legal conception of the  Allies (shared by  all o ther U nited Nations) 
which had already been indicated during the war, and so it laid the foundation 
of the International Law of restitution.

2. TH E SYSTEM OE RESTITUTION OF THE PA RIS PEACE 
TREATIES AS EVOLVED OUT OF TH E RESTITUTIONS FROM 
GERMANY

The system of restitution of the Peace Treaties concluded with the so- 
called satellite countries afte r World W ar I I  took shape in the form of 
w ritten International Law as a result of the international practice pursued 
b y  the Allies in  Germany in  connection with restitution.

The Italian, Hungarian, Rum anian, Bulgarian and Finnish Peace Treaties 
signed on February 10, 1947, expressed the difference existing between 
th e  legal characters of “ reparation” and “ restitu tion” also in a form al 
way, by regulating them  in separate Articles. We have mentioned before 
th a t, according to  the Tübingen scholars Schmoller, Maier and Tobler,1 
restitu tion and reparation — both being, as these scholars express th em ­
selves, “eine Form  der W iedergutmachung völkerrechtlichen Unrechts” — 
differ from each other in so far as, albeit both can only be enforced “ von 
S taa t zu S taa t” , behind restitu tion there still exists a claim under Civil 
Law, while in connection w ith reparation there does n o t exist any such 
claim even if  its object is the  delivery of a certain thing (as in some Articles 
o f the Treaties of Versailles, o f Trianon etc.; see above); the  only difference 
between such exceptional and  the usual cases of reparation consists in 
th e  fact th a t the  State, instead  of reparation in money, claims reparation 
in  kind. In  contrast with the  standpoint of the German scholars, we shall 
expose our own position in detail in the appropriate context;2 here we 
only repeat th a t  the German standpoint is a natural consequence of the  
German reaction to the new, severe type of restitution which was realized 
in  the legislation and legal practice of the  Allies in Germ any and, in the  
last resort, in the rules of In ternational Law developed by them in th a t

1 (1957) § 52 p. 3.
2 See pp. 87. ff.

6*
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direction. The m ain p o in t to  be stressed here is th a t  restitution is treated 
by the Paris Peace Treaties in  accordance with the legal principles of the 
Allies as an entirely independent legal institution.

3. TH E PROVISIONS O F T H E  PARIS PEACE TREATIES 
CONCERNING R ESTITU TIO N

The provisions o f th e  P aris  Peace Treaties concerning restitution are 
contained — a p a rt from  the  Finnish Peace Treaty, as a  rule in identical 
term s — in Article 24 o f th e  H ungarian Peace T reaty, in  Article 24 of 
th e  Rum anian and  in  A rticle 23 of the Bulgarian Peace T reaty . The Ita lian  
Peace Treaty regulates the  question in a  somewhat different way, in view 
o f the  specific provisions rela ting  to  the  restitution of th e  looted gold.

Article 24 o f the  H ungarian  Peace T reaty  reads as follows:

“ A rticle 24

1. H ungary  accep ts  th e  principels of th e  U nited N ations D eclaration of 
January  6, 1943, a n d  sh a ll re tu rn , in  th e  shortest possible time, property  
rem oved from  th e  te rr ito ry  of an y  of th e  U nited N ations.

2. The ob liga tion  to  m ake  res titu tio n  applies to  a ll identifiable p roperty  
a t  presen t in  H u n g a ry  w hich  was rem oved by  force or duress by any of th e  
Axis Powers from  th e  te rr ito ry  of an y  of the U nited  N ations, irrespective 
of any subsequen t tra n sa c tio n  by  which th e  present holder of an y  such property  
has secured possession.

3. I f  in  p a r tic u la r  cases, i t  is im possible for H ungary to  m ake restitu tion  
of objects o f a r tis tic , h is to ric  or archaeological value, belonging to  the cu ltu ral 
heritage of th e  U n ite d  N ations from  whose te rrito ry  such objects were removed 
by  force or duress b y  H u n g arian  forces, authorities or nationals, H ungary  
shall tran sfe r to  th e  U n ite d  N ations concerned objects of th e  same k ind  as, 
and  of ap p ro x im ate ly  equ iva len t value to , the  objects rem oved, in so fa r as 
such objects are o b ta in ab le  in  H ungary .

4. The H u n g aria n  G overnm ent sha ll re tu rn  the p ro p erty  referred to  in 
th is A rticle in  good o rd er a n d , in  th is  connection, shall bear a ll costs in H ungary  
relating to  labour, m a te ria ls  an d  tran sp o rt.

5. The H u n g aria n  G overnm ent shall co-operate w ith  th e  U nited  N ations in, 
and shall p rov ide a t  i ts  ow n expense a ll necessary facilities for the search for 
and restitu tio n  o f p ro p e r ty  liable to  restitu tio n  under th is  Article.

6. The H u n g aria n  G overnm ent shall ta k e  the necessary m easures to  effect 
the re tu rn  of p ro p e r ty  covered  b y  th is  A rticle held in  an y  th ird  country by  
persons sub jec t to  H u n g arian  jurisdiction.

7. Claims fo r th e  re s titu tio n  of p ro p erty  shall be presen ted  to  the H ungarian 
G overnm ent b y  th e  G overnm ent of th e  country  from  whose te rrito ry  th e  
property  was rem oved , i t  being understood  th a t  rolling stock  shall be regarded 
as having been rem oved  from  th e  te rr ito ry  to  which it  originally belonged. 
The period during  w hich  such  claim s m ay  be presented shall be six m onths 
from th e  com ing in to  force of th e  p resen t T reaty.
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8. The burden of identifying the p roperty  and  of proving ownership sha ll 
rest on th e  claim ant Governm ent, and  th e  burden  of proving th a t the p roperty  
was n o t removed by force or duress shall rest on the H ungarian  G overnm ent.”

4. TH E CHARACTERISTICS OF TH E RESTITUTION CARRIED OUT 
IN  GERMANY AND IN  TH E FORM ER SATELLITE STATES

The comparison of the tex ts of the basic directive of the Allied Control 
Council in  Germany and of the Paris Peace Treaties proves already 
in itself th a t  here the point in question is the application of indentical laws 
elaborated by the Allies in  detail. The provisions of the Paris Peace Treaties 
concerning restitution are not even in the nature of framing new principles 
of law b u t only proclaim already previously developed legal maxims.

These principles of law were intended to  ensure in the field of restitution, 
in consequence of the degeneration of the  warfare of the  fascists, a m ore 
severe regulation than  th a t  applied after W orld W ar I  in the same dom ain, 
a regulation which seemed solely liable to  comply with the  requirem ents 
of the sense of justice.

W ith the  help of the instructions of implem entation issued by the M ilitary 
Governments in Germany (the MGR Title 19 issued in the American zone 
of occupation) and of the  internal dispositions relating to  the details o f 
im plem entation (the Memoranda and Bulletins of OMGUS), we m ay 
analyse the  main characteristics of restitution carried out in the vanquished 
States (in Germany and in the satellite States) as follows:

A )  T H E  INTENTIONS OF T H E  ALLIES

As far as the intention of the Allies is concerned, they  invested th e  
London Declaration of January  5, 1943, with the force o f an au then tic  
in terpretation. The defeated States had to  recognize expressly this D ec­
laration, and when some legal doubt arose, in connection with the procedure 
of restitution, it  had to  be examined “in the  light of the  Declaration.” 3 
This m eant th a t  the individual claim for restitu tion had to  be in terpreted  
in the m ost extensive way, and the criteria of restitution had to be established 
not on the  ground of the  strict law b u t on the strength of the principle of 
equity destined to restore the whole violated international legal order.

R) T H E  G RO U P OF T H E  STATES E N T IT L E D  TO RESTITUTION

Restitution was not only stipulated in favour of those States with which 
the Axis Powers were a t war (the so-called Allied and Associated Powers),4 
but besides them  in the given case primarily to  the advantage of F rance 
and of those United Nations whose diplomatic relations with the Axis

3 Kontrollratsdirektive vom 21, 1, 1946 (paragraph 1), H ungarian Peace T re a ty , 
A rt. 24 (paragraph 1).

4 See pp. 66, 122. , i
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Powers had been b roken  off (see Article 36 of the Hungarian Peace Treaty). 
The fact th a t  th e  g roup o f States en titled  to  restitution was extended by 
th e  Peace Treaties, beside the  direct belligerents, to the other U nited Nations, 
is the first sign showing in  the  direction th a t, according to  the modern 
legal conception o f In ternational Law, th e  victorious Powers — being 
responsible for th e  fa te  of the  World — are bound to see th a t  the violated 
international legal o rder is restored even if  its  beneficiaries were not directly 
these victorious Pow ers. The Allies, however, owing to  their above-men­
tioned sense o f responsibility , could n o t stop even here, and the above- 
mentioned “ umfassendere interstaatliche ßechtsidee”5 induced them  to extend 
the group of the States entitled to restitution first in principle, later also in 
practice, to all those formerly hostile States that had, in the course of the war, 
fallen victims to the occupation or control by Germany or her allies,6 The 
Kontrollratsdirelctive o f  April 17, 1946, ( “ Viermächte-Ver fahren, Teil I, 
P u n k t 3” ) w anted to  render such an extension of the right to  restitution 
in  principle possible; th e  provision reads as follows:

“ 3. S taa ten , d ie  a u f  R estitu tion  A nsp ruch  haben
Es können  n u r  solche S taa ten  einen  A nspruch au f R estitu tion  erheben, 

deren G ebiet g an z  oder teilweise von  den  S treitkräften  D eutschlands oder 
seiner V erb ü n d eten  b esetz t war, u n d  d ie zu  den Vereinten N ationen gehören 
oder durch  den  A lliierten  K on tro llra t ausdrücklich bezeichnet sind .”

Paragraph 2 o f P a r t  I I  o f the Kontrollratsdirelctive “ Viermächte-Ver­
fahr en” thereafter determ ines the circle o f th e  „anspruchsberechtigte Länder” 
m ore precisely as follows:

“Der A usdruck  ’anspruchsberech tig tes L a n d ’ ist auf jedes Land anw endbar, 
das sich a n  d e r  E rk lä ru n g  vom 6. J a n u a r  1943 beteiligt h a t, und  a u f solche 
anderen L än d e r, d ie  gegebenenfalls s p ä te r  vom K ontro llrat ausdrücklich 
bezeichnet w erden , wenn das Gebiet des betreffenden Landes ganz oder teilweise 
von bewaffneten Streitkräften Deutschlands oder seiner Verbündeten besetzt war 
und das L a n d  e inen  A nspruch  au f rückgabepflichtiges E igentum  . . . vorleg t.”

This determ ination is the  m ost explicit reference to the fact th a t, accord­
ing  to  the new legal conception of the  Allies about International Law, 
en titled  to res titu tio n  are no t exclusively the victorious States b u t all 
th e  States having  once been tem porarily  under German (or Italian) 
occupation.

The practical extension o f the right to  restitution was carried out by 
th e  Memoranda o f May 1,1947, No. 2 and  o f May 28,1947, No. 6 of OMGUS 
which — considering its  in terest for H ungary  — we shall cite hereafter 
in  connection w ith  th e  question of the  restitu tion of property removed 
from  Hungary. As a  m a tte r  o f course, th e  Allies made a t the comprehensive 
regulation of th e  conditions and m odalities of restitution a certain dis­
tinction  between U n ited  N ations and form er enemy States in favour of 
th e  first ones.

6 See pp. 66 an d  122.
6 As to  the  iden tical ch a rac te r  of the  no tion  o f “ occupation” and “ control” see 

p . 135 ff.
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C) T H E  FUNDAM ENTAL PR IN C IPLES OF RESTITUTION OF P R O P E R T Y  
REM OVED FROM T IIE  TER R ITO R Y  OF T H E  U N ITED  NATIONS

In connection with the  restitution o f the property removed by the Axis 
Powers the  vanquished are, by virtue o f the Peace Treaties and the orders 
of the M ilitary Governments in Germany, under the obligation to  re tu rn  
all rem oved property which 1: is to be found on their territo ry  (Section 5); 
2: is identifiable (Section 6); 3: has been removed by the  application of 
force or duress (Section 7).

5. T H E PUBLIC-INTERNATIONAL-LAW  PRIN CIPLE
A) T H E  PR IN C IPLE O F TER R ITO R IA LITY ; TITLE TO RESTITUTION

Restitution is no t an obligation of Private International Law, b u t 
of Public International Law. Neither in the active relation (subjective 
right) nor in the passive relation (subjective duty) is the righ t o f 
ownership operative in  it  but exclusively the principle о/ territoriality.

In  the  relation of the  United N ations all property removed from th e ir 
territo ry  is to be restitu ted , irrespective of whether the  owner has been 
a national of one of the  United N ations or not. I t  is beyond doubt th a t  
by the  legal principle of restitu tion not the interests of the owner 
but those of the political economy are protected: restitu tion is not aim ed 
a t setting  up the righ t o f ownership of individual persons but at repairing 
the serious injury caused to the rvhole economic life of the countries concerned. 
(From th e  point of view of the individual owners i t  would have been 
indifferent to what degree the whole occupied hostile territory  has been 
plundered. Nevertheless, the severity of restitution is justified precisely 
by the particular g rav ity  of the delinquency, the pillage of the occupied 
territo ry  as a whole).

H) T H E  PUBLIC-LA W  PR IN C IPLE ACCORDING TO T H E  GERMAN JU R IST S

According to the frequently quoted standpoint of Schmoller, Maier and  
Tobler, restitution is a du ty  of Public International Law, bu t only inasm uch 
as it  is to  be fulfilled “von Staat zu S ta a t" : the States, however, proceed 
on the  ground of the  civil law claims and obligations of their nationals.

Professor Kaufm ann (1949) does no t state  this in th a t  form. He explicitly 
recognizes the public-law character o f the  claim to restitu tion .7 By contrast-

7 K aufm ann  (1949) paragraph 19:
“ N u n  ist es gewiss richtig, dass das R estitutionsbegehren von der a lliie rten  
Regierung gestellt w ird und  dass sie es ist, der das restitu ie rte  O bjekt von  
d e r  betreffenden Besätzungsm acht “ freigegeben” wird. D as ändert aber n ich ts  
a n  der Tatsache, dass die W irtschaft des alliierten  Landes dann n ich t n u r 
u m  den W ert d er von ihren S taatsangehörigen em pfangenen Gegenleistung, 
sondern  auch um  den  W ert des restitu ie rten  Objektes a u f  K osten der deu tschen  
W irtschaft bereichert wird, ohne dass diese eine entsprechende G u tsch rift 
e rh ä lt .”
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ing , however, re s titu tio n  and reparation, he points out the  following legal 
difference existing betw een  them : in th e  case of restitu tion the handing 
over of such p ro p erty  is  claimed which belongs invariably to the assets 
o f  th e  old owner, w hereas reparation is effected to the charge of the debtor 
coun try ’s proper n a tio n a l wealth. D espite the  partial tru th  contained in  
th is  statement, to  w hich  we shall refer hereafter, it  implicitly contains also 
th e  somewhat inco rrec t opinion according to  which restitu tion is supposed 
to  be carried o u t on  th e  ground o f th e  righ t of ownership. In  another 
passage, however, K au fm ann , equally implicitly, recognizes again the 
r ig h t of the in ju red  G overnm ent to  tre a t  differently “die . .  . ohne Gegen­
leistung erworbenen O b jek te  einerseits, und  die gegen E ntgelt erworbenen 
O bjekte anderseits. . . indem  sie erstere dem Privateigentüm er zurück­
g ib t, letztere aber fü r  sich  behält. . . ”

B y  implicitly recognizing the  righ t of th e  claimant S tate to  retain the  
res titu ted  property  in  certa in  cases for itse lf and to return  it  in other cases 
to  the  owner, P rofessor K aufm ann acknowledges th a t  the  returning o f 
th e  removed p roperty  is carried out prim arily  not only to the hands but also 
to the benefit of the State, and  the  fu rther destiny of the restitu ted  property 
depends on the prov isions of Municipal Law. In  other words, the German 
scholar accepts a fte r  a ll th e  public-law and  territorial character of restitu ­
tio n  also in the m ean ing  as it  is expressed in a still unsettled form in the  
Peace Treaties closing th e  F irst W orld W ar and later in a crystallized 
form  both in the  dispositions of the  M ilitary Governments of Germany 
a n d  in the Paris P eace  Treaties. According to  this interpretation, it  is 
irrelevant who the owner of the removed property has been on the occupied 
te rr ito ry  and which national of the A x is  Powers has taken  possession o f 
i t  as a result of th e  rem oval. T hat S ta te  is entitled to restitu tion (Rück­
lieferung), from th e  te r r ito ry  of which th e  property  has been removed and 
i t  m ust be carried o u t b y  th a t  S tate (Axis Power, satellite State or, as we 
sha ll see hereafter, n e u tra l  S tate too), on th e  territo ry  of which the removed 
p roperty  can be found.

O ur standpoint is in  no  way im paired either 1. by the  above-quoted 
sta tem en t of Schm oller, Maier and Tobler (1957) according to  which: 
“ . . . d e r  R estitu tionsanspruch , obwohl er ein völkerrechtlicher ist, der 
n a c h  Auffassung aller V ölkerrechtslehrer n u r von S taat zu S taat geltend 
gem acht werden kann , sich  doch auf einen fortbestehenden privatrechtlichen 
Eigentum sanspruch des S taatsbürgers des besetzten Gebietes gründet, dem 
die Sachen wider seinen  W illen weggenommen wurden. . .  ” ,

2. or by the s ta te m e n t of Professor K aufm ann (1949) th a t “ . . . d i e  
zugrunde liegende A uffassung ging vielm ehr dahin, dass die zu restituie­
renden  Gegenstände n iem als rechtm ässiger B estandteil der deutschen Volks­
w irtschaft geworden, sondern  rechtmässiges Eigentum der alliierten Staats­
angehörigen geblieben w aren.”

A d 1. The fact th a t  b eh ind  the claim o f Public In ternational Law there 
is also a claim of Civil L aw  does not m ean a t  all th a t the S tate would act 
in  th e  protection o f a  Civil-Law claim, on behalf of the  owner: the legal 
basis of the claim to restitution of Public International Law is in  every case 
a n  in jury of Public International Law. Such an uncontestable injury o f
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Public In ternational Law is the violation of the Hague Convention and 
especially the forcible removal of public and private property from occupied 
territories. Consequently, as a m atte r of course, in the m ajority of cases 
Civil-Law claims stand  behind the  action of the State. This, however, only 
establishes the claim of Public In ternational Law and does not transform  
it into a claim of Civil Law.

Ad 2. We can agree with Professor Kaufmann inasmuch as we also 
consider i t  as one of the fundam ental theses of restitution th a t  no further 
legal title can be acquired in property removed by force or duress, or o ther­
wise “völkerrechtswidrig". But does th is mean th a t the restitu ted  property 
regains uno ictu, by the  fact of restitu tion  itself, its previous legal sta tus 
under Civil Law? T hat is to  say, is restitution of a public-international- 
law character effected directly in favour of private persons? N ot a t  all, 
and precisely this is the difference between restitidion of Public Law and  
restoration of Civil Law. There is no doubt th a t, as a rule, the  practical 
purpose of restitution under PubUc International Law of removed property  
is th a t  the property should come back into the possession of the  former 
civil-law owners. This, however, does not alter the fact th a t  restitu tion  
is an ac t of Public International Law based on a delinquency of Public 
In ternational Law, the  legal effect of which consists in the return ing  of 
the property  to  the  State, and a separate internal legislative ac t or legal 
disposition is required for the return ing  of the property to  the  civil-law 
owners. Restitution, as an act of Public Law, is completed by the delivery 
effected to the State, the restituted property  comes thus under the  operation 
of Municipal Law. This explains th a t , as Professor Kaufm ann also refers 
to  it, i t  is in ultima analysi possible under Municipal Law th a t  the  S tate 
m ay no t give back certain property  restitu ted  by virtue of Public In te r­
national Law to the  previous owners,8 in spite of the fact th a t  no change 
of Civil Law ensues in the ownership of the property in consequence of 
the rem oval of the property.

Let us now see how we can prove, in addition to  this general statem ent, 
th a t w hat prevails in the legal institu tion  of restitution th a t has developed 
during and after W orld War H  is no t the propriatory claim of Civil Law 
but the  principle of Public In ternational Law and the principle of te rri­
toriality .

A. M artin (1947) British jurist makes the following statem ent on this 
very im portant question:

“ I t  is no tew orthy th a t a U n ited  N ations Governm ent claim ing restitu tio n  
need not prove th a t the p roperty  in  question was owned by one of its  n a tio n a ls : 
it is sufficient to show that the property had been removed from its territory. In  
o ther words, restitu tion  claims are  based exclusively on the te rrito ria l an d  no t 
on the personal jurisdiction of G overnm ents.”

The Hungarian Peace Treaty expresses incontestably the principle of 
territo ria lity  in Paragraph 2 of Article 24 when it says:

8 See p. 87.
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“ the obligation  to  m ake restitu tio n  applies to  a ll identifiable property  a t  
present in  H u n g a ry , which was rem oved by  force or duress . . . from the 
territo ry  of a n y  o f  th e  U nited  N ations. .

This provision o f th e  Peace T reaty  explicitly avoids to speak of property 
taken  away from th e  ownership of any o f the  U nited Nations and/or of 
th e ir  nationals and  h av ing  passed into H ungarian ownership. The tex t 
speaks of property to  b e  found on the  territory of Hungary and removed 
from  the territory o f  a n y  of the U nited  Nations. All property having been 
rem oved from th e  te r r ito ry  of any  U nited Nation, irrespective of the 
fac t in whose ow nership i t  was, had to  be restitu ted  if it  could be found 
on the  territory o f H ungary , in the  ownership of whomsoever.

The other Peace T rea tie s  (the Finnish Peace T reaty  with some differences) 
and  the German M ilita ry  Governmental Rules contain provisions identical 
w ith those in the  H u n g arian  Peace Treaty.

The German M GR 19 —101 defines the  objective and the substance 
o f restitutions as follow s:

“The ob jective regard ing  “ R estitu tio n s” is expeditiously to  locate and 
re tu rn  to  th e  a p p ro p r ia te  claim ant nations a ll p roperty  subject to  restitu tion  
as defined in M G R  19 —100.1 an d  12—101.2 w hich has been identified.”

The principle of te rr ito ria lity  has been such a general rule of restitution 
th a t  even those p ropertie s  had to  be restitu ted  th a t  were occasionally 
owned on the te rr ito ry  o f  any of the  U nited  N ations by nationals of the 
Axis Powers provided th e y  had been rem oved by  force or duress from the terri­
to ry  of the country concerned. There evidently existed precedents, particul­
a rly  in those cases w here nationals of the Axis Powers owned shares in an 
enterprise having its  p lace  of business on the  territo ry  of any of the United 
N ations. A very in te re s tin g  evidence for th a t  is the  Memorandum No. 12 
d a ted  on November 7, 1947, of OMGUS concerning the possibility of 
restitu ting  property o f  Germ an origin. The Memorandum provides th a t

“ i t  will be th e  p o licy  o f the  B ranch  . . .  to  consider as non-restitu table any 
property  w hich w as ta k e n  by th e  G erm ans from  Germ any to  an  occupied 
country, which re m a in e d  under G erm an contro l in  th e  occupied country and 
which, in its o rig in a l fo rm  was th e rea fte r ta k en  back  to  G erm any” ,

and  goes on to lay dow n th a t  there is no obstacle to  restitution in a
“ mere financial c o n tro l over th e  holder of p roperty  in  occupied te rrito ry , such 
as m ay have been  exerc ised  for instance by  a  G erm an firm  over a subsidiary 
or other affilia ted  co m p an y  to  w hich p ro p erty  was sold and shipped from 
G erm any.”

The statem ent th a t  th e  territo rial claim and not the ownership is relevant 
in  th e  case of res titu tio n  is expressly corroborated by the Memorandum 
of g rea t importance o f  th e  OMGUS dated  on Ju ly  28, 1948, concerning 
“norm al commercial tra n sac tio n ” . P aragraph  2 d  of the Memorandum 
provides th a t the p ro p e rty  is to be restitu ted  even i f  the owner — a national
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o f the interested U nited Nation — declares th a t, for the property found 
on the territo ry  of Germany, he has obtained an appropriate paym ent 
and thus, as far as he is concerned, does not want to get it back. The property  
m ust nevertheless be restitu ted , “da ja  die Claims staatliche Claims sind  
und  nicht solche von Einzelpersonen.”

Finally, the fundam ental provision of the  Peace Treaties and of the  
orders issued by the M ilitary Governments in Germany — according to  
which 1. the claims can only be presented by  the  Government of the in te r­
ested State to  th e  Government of the S tate obliged to  carry through the  
restitution, 2. only the Government of the S tate  concerned is entitled to  
take  over and to  acknowledge receipt of the  property — signify the  
decisive effectiveness of the Public-Law principle and of the principle of 
territoriality  in connection with the claims for restitution.

Ad 1. The relative tex t of the Peace Treaties (Article 24 of the H ungarian 
Peace Treaty) lays down th a t

“Claims for the restitu tio n  of property  shall be presented to  the  (H ungarian) 
G overnm ent by  the  G overnm ent of the coun try  from whose te rrito ry  th e  
property  was rem oved.”

Paragraph 1 of P a rt I I  of the Kontrollratsdirektive (Viermächte-Ver­
fahren) of April 17, 1946, regulates the declaration of the claim as follows:

“ Es w erden nur solche Ansprüche zur w eiteren Bearbeitung angenom m en, 
die durch die Regierung der anspruchsberechtigten Länder oder in  deren  
N am en gestellt und  von einem beglaubigten V ertreter dieser Regierung u n te r ­
zeichnet sind. Alle Ansprüche, die von natü rlichen  oder juristischen Personen 
oder in  deren  N am en gestellt werden, sind ohne weitere Prüfung abzuw eisen.”

Do we need a more categorical declaration by the Allies as legislators 
to  prove th a t  a claim for restitution as such may only be presented by  
Governments? This four-power rule of law unm istakably expresses th a t  
the  claims for restitu tion are presented by  the  Governments — in con tra­
distinction to  the doctrine of Schmoller, Maier and Tobler — not in the ir 
capacity as diplomatic representatives of the  persons entitled thereto b u t 
in their proper name and for their own benefit.

Ad 2. MGR 19 — 501 provides, in conformity with what has been said 
before, th a t “ only the accredited agents of the country receiving the  
property (the restitu tion missions) are authorized to take over and to  
acknowledge receipt of the  property prescribed in the so-called perm it 
of release.” The restitution missions were invested by the Military G overn­
m ent with specific powers (MGR 19—102,3). They were authorized “ to 
visit the location of restitutable property for purposes of identification, 
examination, supervision of packing and shipping and signing of necessary 
receipts and other documents.”

The right of the representatives of the S tates to take over the objects 
released in the  course of the restitution procedure was exclusive. The owners 
were not entitled either to  reclaim or to  tak e  over the removed property ,
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so th a t the  au thors of In te rnationa l Law  mention, as a specific exceptional 
possibility, th e  righ t of th e  U nited N ations by  virtue of which the returning 
(the restitu tion  in  the technical sense o f th e  term ) of the property removed 
from their te rrito ry  to  a  neutral te rrito ry  could be claimed, beside the 
Governments, also by th e  proprietors.

In  order to  prove th a t  the  restitu tion  had to be effected irrespective 
of the person of the owner to  the benefit o f the  country concerned, i.e. by 
way of bringing back th e  removed property  into the national economy 
of the country concerned, we find a particu lar evidence in the Memorandum 
No. 4 dated  on May 1, 1947 of OMGUS which deals, curiously enough, 
with the question o f th e  restitu tion  of Hungarian vehicles. For th e  sake 
of correct argum entation  we anticipate w hat we shall relate later about 
the restitu tion to  be carried ou t for the benefit of Hungary. For the moment 
i t  is enough to  point o u t th a t  the conditions of the im plem entation of 
restitution stipu lated  for th e  benefit of H ungary in respect of the property  
removed to  Germ any were determ ined by  the Allies, as we have seen, 
in an almost identical w ay  as in respect o f the  restitutions effected to  the 
advantage o f the  U nited  N ations. W hat does now the Memorandum No. 4 
of May 1, 1947, say?

“ . . .2 . P u rsu a n t to  d irec tives received from  W ashington, restitu tion  will be 
m ade of a ll p roperty , including m o to r vehicles, rem oved from H ungary  by 
force or w ithou t com pensation  during th e  period from  15 October 1944 to  
15 M ay 1945. In  o rd er to  prove force i t  w ill be sufficient for the H ungarian  
R estitu tio n  Mission to  show  th a t  th e  rem oval was m ade by  general direction  
of th e  p u p p e t H u n g aria n  Nazi G overnm ent during the  period in question. 
. . .  5. S ub jec t to  th e  above, restitu tio n  w ill be m ade irrespective of:

a)  w hether th e  veh icle  was brought to  G erm any by  its  H ungarian owner 
and sold b y  h im  to  a  G erm an; or

b) w h eth er th e  veh icle  was brough t to  G erm any by  its  H ungarian owner 
and is now  in  possession o f the  sam e H ungarian  owner;
. . .  7. In  cases w here re s titu tio n  is m ade of vehicles in  possession of th e ir  
H ungarian  owners (see paragraphs a  a n d  b above), it should be made clear to 
such owners that the claim ant country a n d  n o t the  owner is entitled  to  re s ti­
tu tion .9”

I t  is clear from  the  above th a t  the restitu tion  has to  be made in favour 
o f the country concerned, even if the owner himself became, for instance, 
resident in G erm any and  is in  possession o f the  removed property. In  th is 
case the owner himself is bound to make the object available for retransportation 
into the interested country. F o r  th is reason th e  above-mentioned Memorandum 
o f Ju ly  28, 1948, issued b y  OMGUS in respect of the personal property  
o f the U nited N ations’ refugees disposes separately, as of an exception.

9 See p. 90.



C ) T H E  PR IN C IPLE O F TER R ITO R IA LITY ; T H E  DUTY OF RESTITUTION.
T H E  SITUATION O F T H E  BONA F ID E  A CQ U IR ER OF RIG H TS

As we have pointed out above, the Public-International-Law principle 
and  the  principle of territo riality  are effective not only in respect of the 
claim  for restitution bu t also in respect of the  legal duty  o f restitution.

This principle is expressed, in the  Hungarian Peace Treaty, in the first 
place, in para. 1 of Article 24 as follows:

“ H ungary shall re tu rn  . . . property  rem oved from the  te rr ito ry  of any 
of the U nited N ations.” The sam e legal d u ty  rests — ap a rt from  G erm any — 
also on the I ta lian , R um anian, B ulgarian an d  (regarding the p ro p erty  rem oved 
from  the Soviet Union) on th e  Finnish Governments.

The restitution concerns, of course, prim arily the property  removed 
from  the  territory of the United Nations by the vanquished Axis Power 
(satellite State) th a t  signed the Peace Treaty. According to  the  spirit of 
th e  London Declaration, however, the range of this obligation covers a 
large field and, as Mr. A. M artin (1947) points out, a jo in t and several 
responsibility for the delinquencies committed by the Axis Powers (satellite 
S tates) rests on all these Powers, binding them  to restitu te all property 
located  on their territo ry  which has been removed by any of these Powers 
from  the territory of the U nited Nations and is now in th e  ownership, 
possession or detention of whomever.

The principle of territoriality  is emphatically expressed in the  provision 
relating  to the passive restitution (to the du ty  of restitution) in  pursuance 
of which restitution is to be m ade regardless of any subsequent changes 
in the  ownership of the property removed, th a t is to say

“ irrespective of any  subsequent transactions by  which the  p resen t holder of 
any  such p roperty  has secured possession” (Hungarian Peace T reaty , para . 2 
of Article 24).

This principle stresses the absolute character of the legal d u ty  of restitu ­
tio n .10 This means th a t it  is irrelevant whether the rem oved property 
found on the territo ry  of an Axis Power (satellite State) is in the  possession 
(detention) of the direct acquirer or of his successor and w hether it  has 
been acquired, according to the  Municipal Law, in good or bad faith. 
The entire abandonment of the protection of the bona fide acquirer is one of 
the most salient characteristics of the new institution of restitution which 
distinguishes it  from all previous similar institutions of In ternational 
Law. The unprecedented pillage of the occupied territories, as we have 
pointed out, required the application of unprecedented sanctions. The 
bona fide possessor could, in all other cases, refer w ith success to  the 
acquisition in good faith, yet the  new legal principles created by  the  Allies 
d id  not allow of such objection. And this new legal conception has been 
considered so ju st by  the whole World th a t, as we shall see it, even the
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10 M artin (1947) p. 278.
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neutral States yielded to this argument and accepted the  principle th a t the 
p roperty  removed to  th e ir  territo ry  has to  be restitu ted  irrespective of the 
m ode of its acquisition.

W hen they defined th e  obligation o f restitu tion o f the defeated countries 
th e  victors did not lim it them selves to  follow up the  changes in the possession 
o f th e  removed p ro p e r ty  which took place on the  territory  of the Axis 
Pow ers (satellite S ta tes) b u t they  bound the S tates having signed the 
Peace Treaty to  tak e  a ll possible measures w ith a view to the restitution 
o f such property th a t  persons under their jurisdiction possess and keep 
in  a  th ird  country (H ungarian  Peace Treaty, para. 6 of Article 24). The 
Allies entrusted to  th e  sate llite  States, signatories to  the  Peace Treaty, the 
choice of the m easures deem ed necessary and possible in order to  require 
th e  restitutable p ro p erty  kept abroad by persons under their jurisdiction. 
F o r th e  restitution o f p ro p erty  possessed by persons under the jurisdiction 
o f a  vanquished S ta te  an d  safeguarded on neu tral territory, only the 
defeated  State was, o f  course, responsible, as th e  fact of the location of 
such property did n o t y e t  involve the  responsibility of the neutral S tate.11

D ) IN TER N A L CO M PEN SA TIO N

The fact th a t the  passive  restitu tion (the legal d u ty  of restitution) rests 
on th e  States concerned irrespective of the good or bad faith of the 
individual possessor is stressed  by the  circumstance th a t  there is nowhere 
an y  provision decreeing th e  du ty  of these S tates to  compensate their 
nationals or inhab itan ts  suffering an in jury  by reason of restitution.

According to Schm oller, Maier and Tobler11 12 the  S ta te  bound to restitu te 
should  in this respect m ake a distinction between the  “echt” and the 
“unecht” duty of re s titu tio n . I t  should qualify the  du ty  of restitution as 
“echt” if  the property  has passed wrongfully, according to Civil Law, into 
th e  possession of th e  G erm an acquirer (through the  direct application of 
force or duress),13 m aking  th u s  all la ter acquisitions unlawful. And it should 
qualify  the restitu tion as “unecht” if  i t  involves the re tu rn  (and the internal 
expropriation) of p ro p e rty  which has been acquired, although wrongfully 
according to In te rnationa l Law, b u t lawfully according to  Civil Law, and 
which, consequently, belongs according to  th is conception (in contra­
distinction to the opin ion  o f Professor K aufm ann, 1949) “rechtlich” to 
th e  assets of the possessor. In  connection with the  “echt” restitution (based 
on an  acquisition in b a d  fa ith , or being otherwise “mangelhaft”) no internal 
claim  for compensation arises, of course, in the opinion of the German 
scholars; in the case o f  a n  “unecht” du ty  of restitu tion, however, when the 
p roperty  has been acqu ired  according to  the German scholars in good 
fa ith  (they consider th e  g rea tes t p a rt of the contracts concluded under the 
“ appearance of legality” as being bona fide titles) the  interested person 
should, in their view, be in  any case indemnified by  his own State. As we

11 See Chapter V.
12 (1957) § 52 p. 20.
13 Op. cit. § 52 p. 22.
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have mentioned, in the opinion of the German jurists (the correctness o f 
which is contested by us) in such a case, strictly  speaking, a general legal 
d u ty  of reparation is in question, and so the following principle applies: 
“ erfüllt ein einzelner aus seinem eigenen Vermögen eine Reparationspflicht, 
so h a t er nach allgemeinen Rechtsgrundsätzen einen Erstattungsanspruch, 
da er eine besondere Leistung zugunsten der Allgemeinheit erbracht h a t” .14

Anyway, the problem of in ternal indemnification in itself (unless o ther­
wise provided by an international treaty), would stand a p a rt from the  
scope of International Law. Schmoller, Maier and Tobler, however, pass 
over to  the domain of In ternational Law by challenging the  international 
legality of the provision of the  Allies by virtue of which the  wrongfully 
removed property has to be restitu ted  on the strength of the  principle of 
territoriality , irrespective of the  mode of its acquisition and of the good 
or bad faith of the present possessor. But while the German jurists may in 
the  question of internal indemnification reasonably assert th a t  in cases 
where the last acquirer has to  be considered under Civilian Law as being 
in good faith, the State should only be entitled to expropriate objects 
belonging to  the property of such an acquirer against compensation, th ey  
ought to ground their criticism on an entirely different basis when the ques­
tion  is whether the Allies have acted in conformity with In ternational Law 
when they ordered the restitu tion  of properties the acquisition of which 
could possibly be qualified as bona fide under Municipal Law, without 
assuming any legal standpoint in the question of internal indemnification, 
as they have done in other cases affecting m atters of Civil Law (see for 
instance Articles 29 and 32 of the  Hungarian Peace Treaty). MGR 16 — 241 
in Germany itself directly prohibited the indemnification of German 
nationals with the force of municipal legislation.15

By stipulating the absolute legal duty of restitution the Allies in m any 
cases doubtlessly claimed from certain States the  carrying out of expropri­
ations of a confiscatory character, though otherwise they generally raised 
legal objections against such measures. Nevertheless, we cannot say th a t  
the  AlUes as legislators should have contradicted themselves by their 
conduct: the reparation of the international delinquency committed by the 
pillage of the occupied territories has been much more important than the 
protection of the rights of the individual acquirers.

The German jurists are in particular unable to acquiesce in the fact 
th a t  the Allies as legislators went so far in ensuring the absolute character 
of restitution as to  have made the  obligation of returning removed property 
independent not only of the  good or bad faith of the acquirer bu t also 
of the question whether the  inhabitants concerned of the former occupied 
territo ry  had obtained a consideration (a purchase price) or not, and if 
so, how much. The Allies on their part have nowhere ordered the return  
of the purchase price received. This is found “surprising” by  the British 
scholar A. Martin (1947). If, however, we take into consideration th a t the  
essence of the new law of restitution consists precisely in  the  fact th a t

14 Op. cit. § 52 p. 20.
15 Op. cit. § 52 p. 21 J.
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all property removed from  the territories occupied by the Germans and 
their allies through an  in ternational deliquency should be restitu ted  
w ithout exam ination o f th e  individual circumstances, so we m ust regard 
i t  as logical th a t p a rticu la rly  in  the  case of the  vanquished States, when 
th e  international responsibility  for the  delict is direct, the restitu tion of 
the  property  found on th e ir  (or on th e ir allies’) te rrito ry  should no t even 
be made dependent on th e  repaym ent o f the  purchase price possibly received.

The omission of th e  exam ination of th e  individual circumstances of the 
acquisition follows from  th e  same decisive consideration which served as 
a  basis for the  London D eclaration of Jan u ary  5, 1943, and led to  the for­
m ation of the  legal concept of th e  “Kollektivzwang”.16 According to 
th is consideration, taking  into account the plundering methods of the 
Germans, it must be presumed, un til proof of contrary, that any property 
passed wrongfully from the occupied territories in  the territory of the Axis  
Powers, even if  the acquisition  was based on an apparently  legal contract. 
I t  appears clearly from  th e  London D eclaration th a t, according to  the 
conception of the Allies, in  consequence o f the general application of these 
plundering methods, th e  “ apparently  legal” transactions must in principle 
be regarded as delinquencies of the  sam e gravity  as the acquisitions by 
way of “open plunder o r looting” , “ even when they  purport to  be volun­
ta rily  effected” . As we h av e  pointed out, the  chief objective of the London 
Declaration was exactly  to  forewarn everybody th a t  the  Allies would also 
prevent the pillage o f th e  territories occupied by the  Axis through these 
methods. Those who w an ted  to  acquire a right originating from an occupied 
territo ry  m ust have know n the risk th ey  ran and so they  could no t claim 
th e  protection due to  acquirers in good faith.

Above we have discussed the  question of the protection of th e  bona 
fide  acquirer, of the repaym en t of the  purchase price possibly received 
b y  the owner being a  n a tio n a l of the  U nited  N ations and of the  internal 
indem nification in general in  the relation of the vanquished States. We 
shall speak of these questions in  neutral relations in  connection w ith the 
application of the provisions relating to  the legal d u ty  of restitution to 
th e  neutral States.

E ) “ RESTITUTION IN  K IN D ” . R ESTITU TIO N  OF M ONETARY GOLD.
ARTISTIC, HISTORIC, A RC H A EO LO G IC P R O P E R T Y

The principle of te rrito ria lity  m anifesting itself in connection with what 
is term ed passive re s titu tio n  (legal d u ty  o f restitution) particularly follows 
from  those provisions o f  th e  Peace Treaties and th e  dispositions of the 
M ilitary Governments in  G erm any which require in certain cases a “resti­
tu tion  in kind” in contradistinction to  the  generally stipulated “ specific 
restitu tion” (restitutio in  specie).

As we have seen, it  is a  fundam ental principle of the  provisions regarding 
restitu tion  th a t  only such p roperty  as can actually be discovered is to  be 
returned. I f  a property was rem oved by  the  Axis Powers from the occupied

16 See p. 103.
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territories bu t it cannot be found, the  State concerned is not liable to 
restitu tion even if  there is evidence th a t  the object was removed b y  one 
of its nationals, or if  i t  passed otherwise, in a verifiable way, to its territo ry . 
In  other words, the principle of territoriality  is applicable not only to  the 
benefit of the United N ations bu t also to their disadvantage. I f  the rem oved 
property cannot be discovered, no du ty  of indem nification or substitution 
rests on the State according to the  legal principles layed down by  the 
Allies. (Restitution in  the  technical sense of the term  differs in this essential 
point, too, from the general in  integrum restitutio o f  International Law .17) 
In  connection, however, w ith the property having once been discovered, 
the d u ty  of indemnification or substitution of the S ta te  is absolute.18 The 
provisions of the Peace Treaties and of the orders issued by the M ilitary 
Governments of Germany provided only in respect o f tw o groups of property, 
the  removal of which was qualified as particularly serious, th a t  if  the 
individual objects cannot be restituted, restitution in  k ind must be effected 
by the  country territorially  concerned. These two groups were: the  looted 
monetary gold, works of art and historic or archaeologic property.

a )  The Axis Powers, as it  is well-known, rem oved from the territories 
occupied by them  the  whole m onetary gold reserve. The London (Gold) 
Declaration of February 22, 1944, was issued by th e  U nited States, G reat 
B ritain and the Soviet Union when they  made certain  th a t Germany had 
necessarily been constrained to exhaust her whole gold reserve with which 
she had entered into the  war.19 The Declaration of February 22, 1944, in 
connection with the London Declaration of January  5, 1943, of a general 
character,20 which has been characterized by, Covey T. Oliver (1955) 
as being “the most authorative pre-peace treaty statement of the general 
restitution principle” , w anted to  make it impossible th a t any acquirer 
of rights (a neutral, too) m ight allege th a t  he acquired in  good faith m onetary 
gold from the Government or from nationals of th e  Axis Powers. To be 
sure, the Hague Convention IV, as we can read it in  its  Article 53, au tho r­
izes the belligerent occupying hostile territory  to “ tak e  possession of cash, 
funds, and realizable securities, etc. which are stric tly  the  property of the 
s ta te” ,21 22 the reparation o f the general pillage com m itted by the Axis could, 
however, not have been considered as complete if  th e  Allies had recognized 
the right of disposition of the Axis regarding the  so-called “looted gold” 
(Raubgold). Schmoller, M aier and Tobler22 state th a t  “die Beschlagnahme 
von ’Gold und W ertbestände’ eines besetzten S ta a te s . . .  als B eute nach 
A rt. 53 LKO23 dem besetzenden S taa t gesta tte t i s t . . .  Dieser erw irbt 
hier Eigentum ” and poin t out in addition th a t “m an wird zwar annehm en 
müssen, daß eine Rückgabepflicht für Beute s ta tu ie rt werden kann, aber

17 See p. 74.
18 See p. 113.
19 See Covey T. O liver (1956).
20 See p. 79.
21 As to  the  gold reserve of the  banks of issue see O ppenheim —L au terpach t 

(1952—56) Vol. II, § 137 J .
22 (1957) § 52 p. 13.
23 “Landkriegsordnung'’ — Hague Convention IV.
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es bedarf hierfür einer vertraglichen Grundlage” . The Allies, as we know 
i t ,  considered them selves, b y  v irtue of the  unconditional surrender, even 
w ithou t a vertragliche Grundlage entitled  to  dispose of all Raubgut found 
in  Germany,24 m oreover to  claim  the handing over of such property  which 
h a d  passed from G erm an in to  neu tral possession. But from  the  viewpoint 
o f  In ternational L aw  i t  is perhaps even more im portant th a t  the Allies 
“ representing the  overw helm ing m ajority  o f members of th e  international 
com m unity”25 considered them selves, in view of the g rav ity  of the cases 
authorized to proclaim  a new in ternational legal principle even contrary 
to  th e  Hague Convention, and  to declare the German course of action ‘‘unlaw­
fu l” with a retroactive effect.

Concerning th e  res titu tio n  o f the  m onetary gold looted by  nazi Germany 
a n d  fascist I ta ly  and  i ts  appropriation for reparation due to  the Western 
Pow ers, eighteen S ta tes , nam ely  Albania, Australia, Belgium, Canada, 
Czechoslovakia, D enm ark , E g y p t, France, Greece, India, Luxem burg, th e  
N etherlands, N ew -Zealand, Norway, South-Africa, the U n ited  Kingdom, 
th e  U nited States a n d  Y ugoslavia26 concluded on January  14, 1946, a con­
ven tion  in Paris under the  title  “Agreement on reparation from  Germany, 
on  th e  Establishm ent o f an Inter-A llied Reparations Agency and on the  
R estitu tion of M onetary Gold” . One of the subject-m atters o f th is  Agreement 
was the  pooling o f th e  looted m onetary gold discoverable in  Germany 
a n d  its  distribution am ong th e  signatory Powers in proportion to their 
losses sustained in  gold. The second subject-m atter was th e  release of all 
G erm an property s itu a te d  in  neu tral foreign countries from  the  German 
ownership or control, th e  recovery of the  gold th a t had been unlawfully 
tran spo rted  into n e u tra l countries and “ inter alia” its d istribution among 
th e  signatories as repara tion . We shall speak o f the latter question below in 
connection with th e  extension o f restitu tion  to  the neutrals.27 Concerning 
th e  question of th e  “ looted m onetary  gold” discovered in  Germany it is 
in teresting  to m ention th a t , according to  the  data of Schmoeller, Maier 
a n d  Tobler, the banks o f issue o f the plundered countries declared the 
pillage of 700 tons o f m onetary  gold, of which 220 tons were found in 
G erm any. This gold form ed p a r t of the property  liable to  restitution in  
sp ite  of the fact th a t  i t  d id  n o t comply w ith the  legal criteria o f restitution, 
as no specific re s titu tio n  of “ identifiable” property28 bu t a  proportionate 
division was in question.

24 I t  is evident th a t  i f  th e  Allies h a d  concluded a  tre a ty  with G erm any, they  would 
h a v e  stipu lated  th e  re s ti tu tio n  of th e  gold rem oved to  Germany in  th e  same way as 
th e y  have provided in  A rtic le  168 of th e  T reaty  of Trianon (Treaty of Versailles, A rt. 
238) th a t  “en sus des pa iem en ts  ci-dessus prévus (consequently, a p a r t from th e  
repara tions) la  H ongrie effectuera, en se conform ant ä  la procédure établie par la  
Com mission des R épara tions, la  re s titu tio n  en espcoes (in specie) des espéces enlevées, 
saisies ou sequestrées . . . e tc .” . As we have po in ted  ou t, in  the Peace T reaties closing 
th e  F irs t World W ar th is  w as fundam en tally  th e  restitu tion  in th e  technical sense 
o f  th e  te rm  (see p. 76).

25 O ppenheim —L a u te rp a c h t (1952—56) Vol. I I .  p . 331.
26 M ann (1947). To th e se  S ta tes la te r  I ta ly  an d  A ustria adhered.
27 See p. 124.
28 See p. 101.
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In  spite of the impossibility of individual identification we may speak 
here of restitu tion because by applying the eliminating m ethod it was 
a t any ra te  possible to  establish th a t  the  monetary gold found in Germ any 
could — in consequence of the m anifest exhaustion of the German gold 
reserve — not be owned by Germany and thus those Governments whose 
gold reserve had been removed by th e  Germans were entitled to  claim a t 
least the  restitution of the gold found there (or in German deposits kept 
in neutral countries). The monetary gold found in Germany might be regard­
ed by the  Allies as being “identified” taken as a mass and, accordingly, 
its restitu tion could essentially be quahfied as specific restitution and not 
as restitu tion  in kind.

In  view of the grave consequences of the looting of the gold reserves 
and, to  a certain degree, of the secondary role played by Ita ly  among 
the Axis Powers, a restitu tion in k ind was stipulated by the Allies in th e  
Peace T reaty  signed with Italy. (We can infer from this what would have 
the Allies stipulated in this respect if  they had concluded a Peace T reaty  
with Germany.)

Article 75, paragraph 8 of the I ta lian  Peace T reaty reads as follows:
“ Le G ouvernem ent italien re s titu e ra  au  Gouvernem ent de la N atio n  U nie 

intéressée to u t Гог m onétaire a y a n t fa it l ’objet de spolations p a r  F lta lie  ou 
transféré  indüm ent en Italie, ou liv rera  au Gouvernem ent de la N ation  U nie 
intéressée une q u an tité  d ’or égale en  poids et en titre  ä la  quan tité  enlevée 
оц indüm ent transférée. Le G ouvernem ent italien reconnait que cette obligation 
n ’es t pas affectée p ar les transfers ou les enlevements d ’or qui ont pu  é tre  
effectués du te rrito ire  italien au  p ro fit d ’autres puissances de ГАхе ou d ’un  
P ay  neu tre .”

P ursuan t to this provision the rem oved monetary gold has to  be res ti­
tu ted  by  Ita ly  in the  first instance individually, insofar, however, as th is 
is not possible as the  gold cannot be found in Ita ly  — for instance by  reason 
of its having passed abroad — the removed gold has to  be substitu ted  by 
gold o f th e  same weight and standard . Ita ly  is responsible not only for the  
gold rem oved by her b u t — and th is  has perhaps an even greater legal 
and practical im portance — also for the gold removed by the o ther Axis 
Power and  “ indüment” transported to  Italy . And Ita ly  is responsible no t 
only in the  case where the gold was utilized by herself, bu t — and  th is 
was again of m ajor practical im portance — also if the gold was rem oved 
from her territo ry  to  the territory o f another Axis Power or to  a neutral 
territory. All this proves according to  Martin (1947) th a t  the basis o f the  
responsibility of I ta ly  in connection with the removed gold is no t the  
delinquency com m itted by her b u t the  territoriality in itself. This respon­
sibility is founded on the mere fac t th a t  the removed gold was, if  only 
tem porarily, on her territory . “In  essence — says M artin — these provisions 
of the T reaty  am ount to  the proposition tha t a belligerent m ay be held 
fully accountable for property looted by its allies, even if it should have 
done no more than  harbour the loot for some tim e during the w ar.” The 
expression, “transféré indüment en Ita lie” evidently proves not only the  
joint and  several responsibility o f the  Axis Powers for the delinquency
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com m itted by the  rem o v a l of property b u t in  the  quoted context it  means 
th a t ,  according to  th e  standpo in t adopted  by  the Allies, the restitution 
has to  be made b y  th e  territo ria lly  in terested  Government in favour of the 
o th er Government te rr ito ria lly  concerned, and  m ay be based on an in ter­
national delinquency com m itted  by a th ird  S tate. In  contradistinction to  
M artin ’s statem ent a n d  particu larly  tak ing  in to  account the responsibility 
o f  the  neutrals for th e  p ro p erty  rem oved to  their territo ry  we may state  
t h a t  in ultima ana lysi th e  S tate to the  te rrito ry  of which the  restitutable 
p roperty  has passed m a y  no t keep it on its  own territo ry  w ithout becoming 
g u ilty  of a certain com plic ity  in  the  delict. (See below the  analysis of the 
position of the n eu tra ls .)

W e em phatically s tress  here th a t th e  particular restitution referred 
to  in  the present sec tion  concerns only m onetary  gold, as the restitution 
o f  th e  non-monetary go ld  (objects, jewels) falls under the provisions relating 
to  ordinary ind iv idual restitu tion .

b) In  the same w ay  a s  the  Peace Treaties term inating the F irst World 
W ar (Art. 175—177 o f  th e  T reaty  of Trianon) and the Hague Convention 
itse lf  (Art. 56), th e  new  rules of restitu tion  contain specific provisions 
concerning the p ro p e r ty  o f artistic, historic and archaeological value. 
T he  removal of these  ob jec ts  is a sui generis war crime for which, as we 
h av e  referred to  in  th e  appropriate  context, Article 56 of the Hague Con­
vention  expressly p rov ides  the  “Ahndung” , th e  criminal retaliation. This 
A rticle lays down w ith  a  binding force th a t  such property “ even when 
s ta te  property shall be tre a te d  as private p roperty” (that is to  say, it shall 
n o t  be taken away). F ro m  th is particularly  protected  legal situation follows 
th e  provision of th e  ru le s  o f restitu tion  according to which, if  from the 
te rrito ry  of a U n ited  N a tio n  objects belonging “ to the cultural heritage” 
o f  the  said N ation h a v e  been rem oved and  their restitution in kind is 
impossible, they shall be  substitu ted  — so far as practicable — by objects 
o f  th e  same kind as, a n d  o f  approxim ately equivalent value to, the property 
rem oved, found on th e  te rr ito ry  of th e  defeated States and belonging to 
whomsoever. (These m oveables have to  be acquired by the S tate bound 
to  make restitution.) P a rag ra p h  3 of A rticle 24 of the H ungarian Paris 
Peace  Treaty provides in  th is m atter th a t

“ if, in p a rticu la r  cases  i t  is impossible fo r H ungary  to  m ake restitu tion  of 
objects of a r tis tic , h is to ric  or archaeological value, belonging to  th e  cultural 
heritage of th e  U n ite d  N ation  from  whose te rrito ry  such objects were re­
m oved .. .  H u n g a ry  s h a ll  transfe r to  th e  U n ited  N ation concerned objects of 
the same k in d  as , a n d  of approx im ate ly  equivalen t value to , the  objects 
removed, in so far a s  su c h  objects are ob ta inab le  in  H ungary .”

T he other Paris Peace  T reaties provide likewise. Concerning the  property 
o f  artistic, historic a n d  archaeological value ( “Güter von einmaligem 
Character”) rem oved to  Germ any, the  M GR 18 provides on the ground 
o f  th e  above-quoted p a rag rap h  3 of the  “ Kontrollratsdirektive” dated on 
J a n u a ry  21, 1946, in  th e  same spirit.29

59 See p. 82.
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A part from the restitu tion  of looted m onetary gold, the  restitu tion of 
objects of artistic, historic or archaeological value is the  only case in which 
the rules of restitution depart from the  individual returning and require, 
under certain circumstances, a restitu tion in kind.

This is also a convincing evidence for the  fact th a t restitu tion is independ­
ent of bo th  the person o f the plundered owner and the  person of the  
present possessor (detentor), and also for the fact th a t  in respect of the  
restitu tion of removed property, in the  active and in the  passive relation 
as well, exclusively the  principle of territoriality prevails.

6. IDENTIFICATION OF PRO PERTY  ( ]D E N T IF IC A T 1 0 ).
IRRELEVANCE OF TH E  PERSON OF THE RIG H TFU L OW NER

The principle of territoriality , which comprises the  principle th a t resti­
tution is a duty independent of the person of the injured owner and is to  be 
fulfilled in  favour of the injured country, is closely connected with the second 
basic condition of restitu tion: only th a t  property has to  be restitu ted  
which is identifiable on the  territory of the State concerned. The essence 
of “identification” consists in the individual establishm ent of the fact 
th a t the object concerned is identical with the one claimed by the in terested 
U nited Nation as having been removed by  force or duress from her te rrito ry  
(see hereafter). In the  case of restitution the identity  of the object is to  
be established; the rules of restitution do not a ttach  any im portance to  
the question, who was its  legitimate owner on the occupied territory . In  
MGR 19 — 203 the basic order concerning restitution reads as follows:

“ a )  Claims m ay be subm itted  in  a  form  which sets fo rth  as m uch as possible 
of th e  following data :

1. description of item  claimed for restitu tion ;
2. m axim um  availab le identification d a ta  such as factory  serial num ber, 

specifications an d  a n y  special m arks or characteristics of the  item ;
3. last known location  of claim ed item s w ithin claim ant country p rio r to  

rem oval to  G erm any an d  approxim ate d a te  of such rem oval;
4. last known location  of claim ed item  in Germ any;
5. last known residen t of claim ant country  who w as owner or custodian  

of claim ed item  prio r to  its  coming in to  control o f th e  enemy w ith in  th e  
te rrito ry  of claim ant country; and

6. w hether or n o t th e  property was in  existence a t  th e  tim e the occupation 
of th e  claim ant coun try  began.

b) E ach claim  m u st include a  sta tem en t, setting  fo rth  so far as possible, 
th e  facts and  circum stances surrounding the rem oval o f the claim ed item  
from  the  te rrito ry  of th e  claim ant coun try .”

The verification of the  “ownership” in respect of property rem oved 
to  Germany was required by the Allies only “inter alia” and alternatively 
(last known owner or custodian), in order to be able to  ascertain w hether
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th e y  succeeded in  find ing  the property  having been rem oved by the Ger­
m ans from the  occupied territo ry . The nam e o f th a t resident of the claimant 
coun try  who was th e  la s t  known owner or custodian of th e  claimed object 
p rio r to  its coming u n d er the  control of th e  enemy on the  territory  of the 
c la im ant country m anifestly  lent itse lf as an obvious basis for the identifi­
cation  of rem oved p roperty . If, however, these data  were not available, 
th e  restitu tion au tho rities  had to  conten t themselves w ith other d a ta  
su itab le  for the identification  (see especially paragraphs 1 — 3 of the printed 
form ). The order quo ted  above says, therefore, th a t the claim shall set forth  
as m uch as possible o f th e  d a ta  specified. And i t  is decisive from this point 
o f  view th a t the  form  prescribed for the  submission of the claims did not even 
con ta in  a question as to  the  person o f the  “ legitim ate” owner of the prop­
e r ty  on the form er occupied territo ry . The Allies only demanded the indica­
tio n  o f th a t  da tum  w hich alone was im portan t for the establishment of 
th e  identity , nam ely th e  designation o f the  person from whose ownership 
o r custody the  p ro p e rty  in question had  been removed. The German 
M ilitary Governm ent Regulations required  only in th is instance the  
designation of the  ow ner. They did n o t examine anywhere else, in whose 
“ legitim ate” ownership the  p roperty  had  been as this was an irrelevant 
circum stance from  th e  view point of restitu tion .

The Regulations o f th e  M ilitary G overnm ents of Germany reflect m ost 
c learly  the standpo in t a n d  the  in tentions o f the Allies as legislators con­
cerning the question o f  restitu tion . For th is reason they m ay be regarded 
in  th is  respect as th e  m ost complete interpretations of the  Paris Peace 
T reaties. The Paris Peace Treaties, in  accordance with their whole structure, 
deal very briefly w ith  th e  question of identification. Paragraph 8 of Article 
24 o f the H ungarian Peace T reaty  (and the  analogous points of the other 
Peace Treaties) lay  dow n concerning th e  identification the  following:

“ the burden  of iden tify ing  th e  p ro p e rty  an d  of proving ownership shall 
rest on the  c la im an t governm ent” .

From  this tex t th e  inference m ight possibly be drawn th a t  the claimant 
G overnm ents are in  re la tion  to H ungary and  to  the other satellite States 
bound  to  prove, besides the  verification o f the identity, also the present 
ownership of the rem oved property. This would mean th a t  — to acquire 
th e  possession of th e  rem oved property  — the  United R ations should have 
to  verify  in relation to  these States the  existence of more conditions than  
in  relation to G erm any herself. The restitu tion  proceedings brought to 
a  close (also in H ungary ) prove, however, th a t  this was not the case. The 
U n ited  Rations were, also in relation to  these countries, only bound to  
no tify , in the in terest o f  the m ost accurate establishm ent possible of the 
id en tity  of the rem oved property, am ong others, the designation of the  
n a tu ra l or juristic person  from the  ownership (custody) of whom the 
respective object had  been rem oved by  one of the Axis Powers. That is 
to  say, the States h av ing  signed the  Peace Treaties demanded, just as 
th e  allied m ilitary au tho rities  in Germ any, only a loose verification of the 
“ ow nership” having ex isted  a t the  tim e of the  removal and not of the
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ownership a t the m om ent of the restitution, and they  demanded th is only 
in the  interest of the  establishment of the identity . The German M ilitary 
Governm ent Regulations, together with the Peace Treaties, consider the 
fact th a t  the identifiable objects found on the territo ry  of the respective 
coun try  were rem oved from the territo ry  of the  U nited Nation concerned 
as a fundam ental criterium  of the  legal duty of restitution.

7. FORCE OR DURESS. TH E ‘'KOLLEKTIVZWANG”

The th ird  prelim inary condition of restitution in favour of th e  U nited 
N ations is, as we have pointed out already, th a t  the  identifiable property  
found on the territo ry  of the defeated Powers (in certain cases even of 
neutral countries; see hereafter) was removed by  an Axis Power from 
th e  territo ry  of a U nited Nation “by force or duress” .

The removal by  “ force and duress” is doubtlessly one of the m ost essential 
elem ents of the international delinquency substanciating the restitu tion. 
I t  is, therefore, very  im portant to  establish w hat is to  be understood by 
“ force and duress” . More precisely: when has, according to the  Allies as 
the  legislators in th is field of International Law, the existence of force 
or duress to be considered as having been ascertained? The fundam ental 
provision in this question, just as in all other relations of restitu tion , is 
the  instruction contained in paragraph a) of MGR 19 — 1001, nam ely

“The question of restitu tion  of p roperty  rem oved by  the  Germans from  Allied 
countries m ust, in  all cases, be exam ined in light of the  D eclaration of 6 Jan u ary  
1943” .

Among the criteria  of restitu tion the “Declaration” in question has 
w ithout doubt the  greatest im portance from the  viewpoint of the  establish­
m en t of the existence of “force or duress” .

In  respect of the  in terpretation of “ force or duress” in the  stric t sense 
o f the  term  the London Declaration goes decisively beyond the  concept 
o f physical force and psychical duress under Civil Law when, as i t  is well 
known, it lays down th a t the Allies are firmly resolved to declare invalid 
an y  “ acquisitions of rights” th a t  took place on occupied territory, whether 
they  were carried through by way of open looting or plunder or by  way of 
transactions apparently legal in  form. On this ground, pursuant to  MGR 
19—100 2a), the  term  “force” covers the physical and psychical duress, 
th e  looting, theft, larceny and all other forms o f “ dispossession” included, 
whether these acts were carried out by German authorities, by  officials 
o f the  civil or m ilitary  adm inistration or by individuals. And it covers 
all acquisitions, too, based on requisitions or on the orders or regulations 
of the  military and occupation authorities. Consequently, besides the  prop­
e rty  removed by th e  application of open force or th reats all property, rights 
and  interests are likewise subject to  restitution th a t were acquired appar­
en tly  lawfully, in  fact, however, by force or duress.

The conceptual definition of “ force or duress” , as a m atter of course, 
in the  relation of the  countries having concluded the Peace Treaties, does
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n o t differ from the  above definition of the Allies proclaimed in  MGR 19. 
These countries have solem nly recognized the  ideal source of the  definition, 
th e  London D eclaration, ju st as its  binding force is expressed in  German 
rela tion  in paragraph  a )  of MGR 19—100.2. A. M artin (1947) says:

“I t  is clear from  th e  general con tex t of th e  trea tie s  th a t th is te rm  (i.e. ‘force 
or duress’) also covers cases w here p roperty  w as tak en  away, ostensibly w ith 
th e  consent of th e  law fu l owner or holder; an d  indeed, cases w here, to  all 
appearances, due consideration  was given. I t  m ust, however, be p a te n t from  the 
circum stances o f th e  case th a t  th e  consent o f th e  owner or holder had  been 
ob tained by  m isrep resen ta tio n  or th re a ts .”

I t  would have been, however, in the  light of the  methods employed by 
th e  Germans, nearly  im possible to  establish subsequently when was there 
ac tu a l force or duress beh ind  an apparently  lawful contract, and such an 
investigation would hav e  completely frustra ted  the  intention of the  Allies 
proclaim ed in the  L ondon  Declaration. In  effect, as we have already 
alluded thereto, th e  G erm ans brought such means of civil and military 
pressure to  bear upon th e  authorities and the  civilian population of the 
occupied territories t h a t  behind the w ill expressed in  any form by whatever 
m ilita ry  or civil organs o r agents there  loomed, virtually as a m atter of 
course, the menacing arm ed forces of the power. This explains th a t, according 
to  th e  conception of th e  Allies and the  provisions of the German MGR-s,

1. all properties (righ ts and interests) have been subject to the  absolute 
d u ty  of restitution th a t  had  been acquired by  the  Germans or by  their 
alUes by  individually em ployed force or th re a t (paragraph a o f MGR 
19 —100.2)30 and

30 P arag rap h  a )  o f M G R  19—100.1 reads as follows:

“ R estitu tion  will be lim ited , in  th e  firs t instance, to  identifiable goods which 
ex isted  a t  th e  tim e  o f  occupation of the  coun try  concerned an d  w hich have 
been taken  b y  th e  enem y, by  force, from  th e  te rr ito ry  of th e  coun try . Also 
falling under m easu res  of re s titu tio n  are identifiable goods produced  during 
th e  period of o ccu p a tio n  an d  w hich have been obtained by force. A ll other 
p roperty  removed b y  th e  enem y is eligible for re s titu tio n  to  the ex ten t consistent 
w ith  reparations. H ow ever, th e  U n ited  N ations re ta in  the righ t to  receive 
from  G erm any com pensa tion  for th is  o ther p ro p erty  removed as repara tions.”

P arag rap h s a) and  b) o f  M GR 19— 100.2 read as follows:

“a )  W ith resp ec t to  p arag rap h  b)  of M GR 19—100.1, where a n  article 
has been rem oved b y  force a t  an y  tim e during th e  occupation of a  country, 
a n d  is identifiable, th e  righ t to  i ts  recovery is a n  absolute one. T he word 
‘force’ covers d u ress  w hich m ay occur w ith  or w ithout violence. In  this 
concept are also in c lu d ed  looting, th e ft , larceny a n d  o ther forms of dispossession 
w hether they  w ere ca rrie d  o u t by  a n  order o f th e  Germ an au thorities, or by 
officials of th e  G erm a n  civil o r m ilita ry  adm inistra tion , even w hen there 
w as no order of th e  G erm an  au thorities , or by  individuals. Also included are
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2. the d u ty  of restitution is not absolute if the property has been 
removed by  the Axis Powers from the  territo ry  of the  United N ations 
w ithout the  use of force or th rea t b u t in  any other way. This applies in 
the m ajority  of cases to the property acquired “through apparently lawful 
means” (paragraph 6 of MGR 19 — 100.2).

In  connection, however, with the execution of the German MGR 19 the  
Memorandum issued by OMGUS on Ju n e  19, 1946, does not, as a rule, 
require the verification of the individual “force or duress” but, in paragraph  
3a, provides as follows:

“all claim s for restitu tio n  . . . m ust be accom pained . . .  by a statement as to  
w hether o r not force was employed in  th e  removal o f th e  goods. . . ”

And paragraph 36 adds thereto as an authentic interpretation:

“ if  th e  goods existed in  the  claim ant n a tio n  a t the tim e of occupation, i t  will 
be presumed th a t force was em ployed in  the ir rem oval and  re s titu tio n  will 
be m ade .”

Accordingly, in such cases (that is, if  the goods had already existed a t 
the tim e of occupation) it  was deemed sufficient for the “ claimant n a tio n ” 
to  assert th a t  force had been employed a t the removal of the goods; the  
contrary had to  be proved by the person liable to  make restitution.

I f  goods produced during the German occupation were in question, 
according to  paragraph 3c of the OMGUS order m entioned above i t  had 
to  be proved th a t force had been employed at the removal.

Consequently, paragraphs 3a, b and  c of the OMGUS M emorandum 
define the  execution of the  MGR 19 —100 para. 2a, i.e. of the absolute duty 
of restitution.

The MGR 19 — 100.26 presupposes the  illegitimate procedure even if  
the interested United Nations themselves could not allege definitely th a t  
the Germans employed force or duress in the given case. The p roperty  
“ removed” in th a t way was, however, n o t subject to “ absolute” restitu tion  
in contradistinction to  the case where the claimant nation affirm ed the  
employment of force or duress, bu t its  restitution depended to a  certain  
degree on the  appreciation of the occupying Allied Powers (“eligible for 
restitu tion” ), i.e. inasmuch as the restitu tion  athorities took into consider-

acquisitions carried ou t as a resu lt of duress, such as requisitions o r o the r 
orders o r regulations of the  m ilita ry  or occupation authorities.

b) In  paragraph  b) of MGR 19—100.1, by  use of th e  words, all o ther p ro p e rty  
rem oved by the enem y i t  was desired to  include all p roperty  which was rem oved  
in  an y  other way. This implies th a t  restitu tion  of p roperty  m ay be claim ed 
w hatever m ay have been th e  m eans o r the  reasons of dispossession. B u t the  
p ro p erty  removed in  such m anner does not en ta il a n  ‘absolute r ig h t’ to  
restitu tion , which m ay be g ran ted  only within th e  lim its consistent w ith  
repara tions.”
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ation the necessities o f  th e  reparations31 and  of the German economic 
minimum. How strong  th e  in tention was to  have all presumably wrongfully 
removed property  re s titu ted , appears from  th e  fact th a t the  Memorandum 
o f OMGUS of Ju n e  23, 1948, lays down th a t :

“ 1. H en cefo rth  claim s will not be released or handed over for the G erm an 
economic m in im um  . . .

2. In  consequence of th is , w ith  th e  exception  of the cases of the nations 
having concluded Peace Treaties, th e  m issions m ust only prove th a t the  
claimed ob jec t h as  a c tu a lly  been rem oved during the tim e of occupation.”

Accordingly, from  th a t  tim e on, the U n ited  Nations had not even to  
assert th a t th e ir goods had  been rem oved b y  use of force or duress. B y  
reason of the general un law ful conduct of the Germans it was presumed that 
any goods belonging to the United Nations could only have passed wrongfully 
to the territory of Germany or her satellites.

The regulations o f th e  occupation au thorities in Germany passed, as 
we have pointed ou t, to  a  certain ex ten t in  a  crystallized form into the 
Paris Peace Treaties o f 1947. According to  th e  tex t of these Treaties (Art. 
24, para. 8 of th e  H ungarian  Peace T reaty):

“ the burden  of iden tify ing  th e  p roperty  a n d  of proving ownership shall rest 
on the c la im an t go v ern m en t and the b u rd en  of proving th a t  the p roperty  
was not rem oved  b y  force or duress shall re s t on  the H ungarian  G overnm ent.”

Above we have spoken of the  question o f identifying the  property and 
o f verifying the ow nership. The existence o f “ force or duress” was presumed 
b y  the Peace T reaties in  all cases where a  p roperty  belonging to  the United 
Nations was found on th e  territo ry  of the  Axis Powers (satellite States), 
in  the same w ay as i t  was presumed by  th e  occupation authorities in 
Germany. The con trary , i.e. th a t  it  had n o t passed from the territory of 
th e  United N ations to  th e  territo ry  of the Axis Powers by the  employment 
o f force or duress b u t in  a  lawful way had to  be proved by  the latter. As 
M artin (1947) says:

“ the presence o f U n ite d  N ations p roperty  in  enem y te rrito ry  raises a “ reb u t­
tab le” presum ption  t h a t  i t  h ad  been w rongfully  removed.”

The whole idea, th e  in ten tions and legal conception of the  Allies were, 
according to the  G erm an scholars, unm istakably  formulated by the head 
o f th a t  time of th e  A m erican M ilitary Governm ent, who in his report on 
th e  debate between th e  four Great Powers on this question pointed out 
th a t  “ (dass) F rankreich  die Rückgabe aller Gegenstände gefordert habe, 
die aus den seinerzeit besetzten Ländern nach Deutschland gebracht

31 In  a considerable p a r t  o f  th e  cases such w orkshops were to  be m ade available 
fo r th e  purpose of re p a ra tio n s  w hich comprised also  property  subject to  restitu tion . 
Cf. Kontrollratsdirektive v o m  21, 2, 1946, para. 2. See p. 82.



worden seien, auch dann wenn sie nicht gewaltsam und un ter D ruck en tfern t 
worden wären” ; then he came to the following conclusion:

“ Nach heftigen  A useinandersetzungen kam en wir überein, dass alles E igen­
tu m  aus d e r  Zeit der deu tschen  Besetzung, sofern nicht das Gegenteil bewiesen 
werde, als u n te r  Gewalt u n d  D ruck en tfern t und  daher als R ückersta ttungsgu t 
gelten solle. Die R ückgabe von Gegenständen, die w ährend  der deutschen 
Besetzung hergestellt u n d  nach  D eutschland gebracht w orden waren, sollte 
in Erwägung gezogen w erden .’’

In  connection with this quotation the German jurists m ake the following 
interesting statem ent:
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“ Bezeichnend für die R echtsauffassung der Besetzungsm ächte is t die D efinition 
des “ R aubs” , die die holländische Regierung in einem M emorandum, das 
sie der R eparationskonferenz in Paris un te rb reite t hat, zugrunde legt: “ All 
goods by  th e ir  nature f i t  fo r restitu tion  which the enem y, his agents or h is 
subjects, b y  favour of th e  occupation of th e  whole or p a r t  of th e  N etherlands, 
have rem oved from the country’s national patrimony as i t  ex isted  before the 
occupation, either d irectly  b y  acts of the  tran sfe r or of dispossession or indirectly  
by purchases or by transactions effected by means of paym ent which were 
created, im posed or e x to rte d  by the enem y due to  th e  occupation.”

In  any case, there is no doub t tha t the legal ground of restitution is the  
flagran t and continuous violation of th e  Hague Convention com m itted 
b y  the removal of property, and the fundam ental criterion of this consists, 
also according to  the legislation of the Allies, in the em ploym ent of “ force 
or duress” . The Allies, however, as it is evident from the regulations quoted 
above in detail, considering those unprecedented m ethods by which the  
Germans had terrorized and  despoiled the  occupied territories, as i t  was 
established in the  course o f the  Nuremberg trial in accordance with the  
rules of procedure, deemed the  laying down of the principle legitim ate, 
according to which in respect of the acquisitions of rights by the Axis 
the use of force or duress has to be presumed and the burden of showing 
th e  contrary, m ust, in contradistinction to  the general rules of Civil law, 
be shifted on the  acquirer o f rights.

We have mentioned th a t  th e  German jurists are only willing to recognize 
force or duress as a legal ground of restitu tion if it took the  form of such 
an  individual (or a t least individually effective) activ ity  th a t led to  the  
conclusion of a contract being void or voidable under Civil Law.

The German jurists deny th a t  the Allies could, in connection with the  
pillage of the territories occupied by the  Germans, in  an internationally 
lawful way apply the notion of the “Kollektivzwang’' , i.e. they deny th a t  
the  Allies were entitled to  proceed, in their legislation, from  the assum ption 
th a t  the whole population o f the occupied territories had  been in every 
respect under a  continuous duress and th rea t; therefore, all property th a t  
had  “ come” from the occupied territories to  the territory  o f the vanquished



108 CHAPTER IV

States (occasionally o f th e  neutrals) was restitutable in principle. The 
German scientific position  itse lf recognizes, however, th a t  in a considerable 
p a r t  of the  cases the  existence of duress justifying restitu tion has to  be 
adm itted  even w ithout individual force having been m ade use of (so, for 
instance, in the case o f purchases by the  W ehrm acht or by  any other organ 
o f constraint). This m ay  be, in  their view, contested in  those cases when 
the  business circles of th e  occupied territories “sich von sich aus bemühten 
einen A uftrag zu bekom m en” . The German jurists ad d  to this: “E in  
allgemeiner ‘K ollektivzw ang’ oder eine N ichtigkeit wegen W ährungs­
schadens ist dagegen abzulehnen .”

The Axis Powers could prove their assertion th a t in obtaining the goods 
no force or th rea t had been used, solely by  showing th a t  the  goods had been 
acquired by way o f a  norm al commercial transaction. Considering the 
difficulties of in te rp re ta tion , OMGUS defined on Ju ly  28, 1948, in an 
exhaustive M em orandum ,32 when in connection w ith the  “removal” of 
property , in the  opinion o f  the  Allies, th e  existence of a commercial tran s­
action m ight be regarded as proved, against the presum ption of “ force 
or duress” . This M em orandum  of OMGUS, which reflects the legal con­
ception of the Allies concerning restitu tion  in  other respects, too, is quoted 
hereafter in a slightly abridged  form:

“ 2. N o rm a l Com m m ercial T ransaction

P roperty  rem oved fro m  a n  occupied coun try  is considered not to  be sub ject 
to  restitu tio n  if  i t  cam e to  G erm any in  th e  course of a  transaction  essentially 
com m ercial in  ch a rac te r. N o h ard  an d  fa s t rules can be la id  down as to  w hat 
constitu tes a norm al com m ercial tran sa c tio n  and  each  case will have to  be 
decided on its  own m e rits  in  th e  ligh t o f th e  London D eclaration of 5 Ja n u a ry  
1943. However, som e g en e ra l principles b y  which we w ill be guided can be 
s ta te d  as follows:

a )  I t  is incum ben t u p o n  th e  G erm an holder to  prove th a t  a norm al com ­
m ercial transac tion  to o k  place.

b) The mere fac t t h a t  paym ent was m ade does n o t establish a norm al 
com m ercial tran sac tio n .

c) The tran sac tio n  w hich  m ust be to  have been a  norm al commercial 
transac tion  is th e  one b y  w hich th e  p roperty  came to  G erm any. Subsequent 
sales in  G erm any b y  one person to  an o th e r  are im m aterial.

d) A certification  b y  th e  seller in  form erly  occupied te rr ito ry  to  the effect 
th a t  he received p a y m e n t an d  does n o t w an t the p roperty  back will be d is­
regarded since re s ti tu tio n  claim s are G overnm ent claim s an d  not those of 
individuals.

32 Cf. pp. 90 and 92.
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e) We are evolving a p ractice under w hich norm al commercial transaction  
is being viewed in the light of business dealings between the  non-Germ an 
seller an d  th e  Germ an purchaser before a n d  during occupation.

f) The fac t th a t  the  non-G erm an sellor m ade the  offer is of no probative 
value since it  is well know n th a t  firm s in  occupied countries very  often were 
directed to  offer their p roduction  to  specified German firm s.

g)  We consider th a t th e  fac t th a t an  artic le  was ordered before occupation 
established norm al com mercial transaction  although delivery took place 
during occupation.”

I t  m ust be added th a t the  conduct of the  Germans and the other Axis 
Powers in W orld W ar П  on the  occupied territories was so full of unlawful 
elements th a t  the  Allied regarded a considerable part even of the commercial 
transactions as having been arrived a t under duress.

8. OTHER VIEW POINTS OF RESTITUTION IN  GERMANY AND IN  
TH E SATELLITE STATES

In  connection with the restitutions in favour of the U nited Nations 
four im portant aspects m ust still be mentioned:

A )  the question of the tim e limit;
B )  the du ty  of facilitating the  search for goods;
C) the d u ty  to  conserve the  goods to  be restituted;
D )  the possible liability to  indemnification or compensation.
All the four aspects are essentially in connection with the  absolute and 

general character of restitution.

A ) T H E  TIM E LIMIT

The Paris Peace Treaties fix a relatively short time lim it: six m onths 
for the  global restitution, manifestly in the  interest of a certain lim itation 
of the  nearly unprecedented intrusion into the domain of established 
rights.

After the expiration of th is tim e limit the  Governments of the U nited  
Nations cannot, in principle, submit an in tersta te  claim to the vanquished 
S tate  having signed the Peace Treaty. (During the restitution, as we have 
pointed out, in  principle nobody but the  Government could lay a claim 
to  the restitu tion of removed property.)33 W ith the expiration of the tim e 
lim it restitution on the strength  of the Peace Treaty, i.e. the reparation 
o f the  losses suffered by the  economic life of the country concerned in 
consequence of the removal of goods was closed, after th is the property  
could only be claimed from the  detentor by virtue of the  ownership in 
pursuance to  the  rules of Private In ternational Law.

33 See p. 91.
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In  view of the  fac t th a t  the m ajority  of removed property came to 
Germany (and p a rticu la rly  to the USA zone), the occupying Powers ensured 
for the restitu tion  m issions of the U nited  Nations a longer period of activ ity  
lasting several years, in  consequence o f which they  were practically in a 
position to  carry  th ro u g h  the global restitution entirely. The original 
tim e limits lasted till th e  summer of 1948, yet according to Schmoller, 
Maier and Tobler34 th e y  were prolonged for the U nited Nations (as to 
Hungary, see below) in  a ll three western zones according to  need: by January  
1,1951, the res titu tion  procedure was closed in the USA zone, in the British 
zone it was draw ing to  its  end, in  the  French zone it was still going on.

The countries, signatories to the Peace Treaty, in which the search for 
removed property  could  not be carried out within the prescribed time 
limit, for instance also H ungary, prolonged the tim e limit in favour of the 
interested U nited  N ations by virtue o f special agreements.

As it  is evident from  w hat has been said above, the  restitution claim 
was in any case due to  th e  State w ithin the  tim e lim it fixed. I t  is, however, 
interesting to  exam ine whether, w ithin the  tim e of in terstate restitution, 
on the ground o f th e  fa c t of “dispossession” ,35 only the  State could lay a 
restitu tion claim o f P ub lic  In ternational Law, or could the dispossessed 
owner himself lodge a  d irect claim of reclam ation under Civil Law, too? 
In  M artin’s opinion, “ in  th e  absence of any  express waiver in the Treaties, 
there is no reason w hy  private individuals or corporations should not 
pursue their claims d irec t, — this view is strongly supported by  the 
municipal legislation o f  the  neutral sta tes which clearly recognize the 
original owner’s independen t right of ac tion” . In  our opinion, the question 
whether a U nited N a tio n  granted or n o t to  her nationals an “independent 
action” , depended, unless otherwise provided by international agreement, 
only on her m unicipal legislation. There is no doubt, however, th a t  if  a 
U nited N ation g ran ted  to  her nationals during the tim e of restitution also 
an independent action, th e  State bound to  make restitution was not bound 
by  the rules of re s titu tio n  newly created  by the Allies, but only by  the 
normal rules of general P rivate In ternational Law. In  other words, the  
“ dispossessed owner” d id  not obtain by  virtue of the Peace Treaties the 
special favours of th e  provisions of restitu tion , bu t could only enforce 
his claim by means o f an  ordinary legal action taken against the present 
possessor or detentor. Such an owner could obtain procedural or similar 
favours solely by v irtue  o f  the municipal regulations of the  debtor S ta te .36

B ) SEARCH F O R  P R O P E R T Y . CO-OPERATION OF T H E  STATE LIA B LE 
TO M AKE R E S T IT U T IO N

Closely connected w ith  th e  determ ination of the tim e limit of restitution 
was the provision of th e  Peace Treaties (and the disposition of the M ilitary 
Governments in G erm any) which decreed th a t  the country liable to  resti­
tu tion

31 (1957) § 52. p . 16.
35 M artin (1947) p. 282.
36 See th e  legislation  o f Sw itzerland, p. 117.



“ shall co-operate w ith  the U n ited  N ations in, an d  shall provide a t  its  own 
expense all necessary facilities for, th e  search for an d  restitution of p roperty  
liable to  res titu tio n .”

The delinquency committed by  th e  removal of property was qualified 
so grave by the Allies th a t they  no t only ordered the restitution of the 
objects discovered and identified by  the interested United N ations bu t 
imposed the obligation upon the  authorities and the whole population of 
the  defeated countries to assist the  injured countries in the search for 
rem oved property and even to  bear the costs of the search. The M ilitary 
Governments of Germany obliged by a rigorous order all na tu ra l and 
ju ristic  persons (namely all “persons under public or private law ” )

1 ‘ w ho. . .
a) possess, hold or shelter,
b) have possessed, held o r sheltered,
c ) have or believe they  h av e  knowledge of the  present location of, or
d) have m oved, assisted in  m oving, ordered move or transm itted  instructions 

to  m ove any P R O P E R T Y  REMOVED FROM AN A R EA  OCCUPIED 
BY GERM AN F O R C E S ...”

to  make a declaration in writing, upon pain of punishment, of all such 
goods, knowledge, and action through the competent German authority  
(MGR 19 — 504). An order o f the  same character was issued by  virtue of 
th e ir  obligation undertaken in  the  Armistice Convention also by  the H un­
garian Government (Nr 527/1945 M. 5) and by the other Governments 
having signed a Peace Treaty. W ithout th a t, the removed properties could 
have hardly been found w ithin the prescribed time limit. Accordingly, 
th e  legal du ty  of restitution comprised not only the delivery of the  removed 
property bu t also its “discovery” . Those who failed to make the  declaration 
also committed a crime. France and Belgium, from the territo ry  of which 
the  Germans had removed th e  relatively largest am ount of property by 
open force or apparent transactions, prepared registers suitable for the 
identification of the restitu tab le  goods, particularly of machines and works 
o f art, and the  respective Governments were bound to  see to  i t  th a t the 
individuals, enterprises and institutions concerned should examine whether 
they  possessed some object figuring in the register. The International 
Law th a t has developed a fte r the Second W orld War attaches to  the in ter­
national delinquencies on th is point, th a t is also on this point, considerably 
wider consequences than  the  International Law in force till then.

RESTITUTION IN THE TECHNICAL SENSE OF THE TERM AS A NEW LEGAL INSTITUTION 111

C) CONSERVATION OF P R O P E R T Y

The Paris Peace Treaties do not provide expressly for th e  conservation 
of the property liable to  restitution, evidently because the  very conclusion 
of the Peace Treaty and the  provision contained therein pursuan t to which

“ th e  obligation to  m ake restitution applies to  all identifiable property  a t  
p resen t in  (Hungary) . . . e tc.”
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(Hungarian Peace T re a ty , A rt. 24 para. 2) furnished sufficient certainty 
th a t  all property h av in g  been removed to  these countries will not be let 
o u t therefrom. The P eace  Treaties also guaranteed th a t the substance of 
the  goods will no t be in ju red . Paragraph 6 o f the  quoted Article (and the 
analogous paragraphs o f  th e  other Peace Treaties) provides th a t

“ the . .  . go v ern m en t sh a ll re tu rn  the  p ro p e rty . . . in  good order and, in this 
connection, shall b e a r  a ll costs in  H ungary  re la ting  to  labour, m aterials and 
tran sp o rt.”

In  connection w ith th e  property  removed to  Germany the danger of 
loss or deterioration w as m uch greater. Therefore the MGR 19 and the 
announcements o f th e  provinces issued by  v irtue of it  lay down upon 
pain  of prison and p e n a lty  as follows:

“All custodians, c u ra to rs , officials or o th e r persons having possession, 
custody or control o f P R O P E R T Y  REM OVED FRO M  AN AREA OCCUPIED 
BY GERMAN F O R C E S  as defined in  P a rag rap h  5 below are required, in 
addition  to  m aking  a  d ec la ra tio n  as required above, to :

a )  hold a ll such  p ro p e r ty  pending directions o f M ilitary G overnm ent and 
pending such d irec tion , n o t to  transfer, deliver, o r otherwise dispose of the 
same;

b)  preserve, m a in ta in  a n d  safeguard, and  n o t to  cause or perm it an y  action 
w hich will im pair th e  v a lu e  o r u tility  of such p roperty ;

c) m aintain ac cu ra te  reco rds an d  accounts w ith  respect to  all such property .
No person shall do, cau se  o r perm it to  be done, an y  ac t of com mission or

omission which resu lts  in  dam age to  or concealm ent o f any  of the  properties 
covered by th is  o rd er.”

Considering the implicit provisions of the Peace Treaties and the explicit 
provisions of the MGR we m ay  s ta te  th a t, in shaping the international 
legal order and with a view to  preventing the circumvention of the in te r­
national legal duty  of re s titu tio n , the  Allies deemed justified to  hold re­
sponsible the  Governments fo r th e  conservation of the property in good con­
dition  as long as the re s titu tio n  was carried through.

In  compliance with the  provision of the Peace Treaties ordering th a t 
th e  country  to  the territo ry  o f  which the  property was removed is bound, 
in  the  in terest of returning th e  p ro p erty  in good order, to  bear the transpor­
ta tio n  expenses, too, the  M GR 19—400 contains th e  following analogous 
provision:

“ relevan t transpo rta tion  expenses w ith in  the  present G erm an frontier an d  any  
repa irs  necessary for p ro p e r tran sp o rta tio n , including th e  necessary manpower, 
m a te ria l and  organization, a r e  to  be borne by G erm any an d  are included in 
restitu tions . Expenses o u ts id e  G erm any are to  be borne by  the recipient 
co u n try .”
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D ) COMPENSATION FO R  P R O P E R T Y  LOST O R DESTROYED A F T E R  
IDEN TIFICA TIO N

As we have several times pointed out, the very essence of restitu tion 
is to  make it in a  specific way individually and th a t only such property 
is subject to restitution as can be discovered and  identified on the  territo ry  
o f the  country. In  principle neither substitution nor compensation m ay be 
claimed for property, although having been verifiably rem oved, th a t 
cannot be found, ap art from the two cases of restitution in kind (see above), 
except, of course, if  a particular international delict rests on the  country 
liable to  make restitu tion (see below the Chapter X on compensation). 
Nevertheless, according to  the regulations o f the  m ilitary authorities in 
Germany, substitution or compensation may be claimed in the  case when 
the  removed property has already been discovered and identified on the 
territo ry  of the respective country. In  virtue of the disposition o f August 
30, 1949, of the German “ H eadquarters BD R Division” , the  obligation 
to  pay “ compensation” exists in  respect of those goods which

“a ) . . .a lthough  identified . . . were used (by the German economy) under 
au tho rity  of M ilitary G overnm ent officials a f te r  the  receipt of th e  restitu tion  
claims, —

b) . . .have been destroyed, stolen or disposed of in  other ways a f te r  receipt 
of the claim an d  identification;

c) . . .have been delivered as reparations a f te r  th e  receipt of th e  claim s.”

The Paris Peace Treaties do not speak explicitly of the legal d u ty  of 
compensation. This, however, was obviously unnecessary as these Treaties 
clearly established which properties, under w hat conditions, and in  what 
s ta te  had to be “ restitu ted” . The failure to  carry out in due form the 
restitu tion  constituted a breach of the  Treaty and entailed the consequences 
thereof. The above-quoted Order in  council of the  Hungarian Governm ent,37 
for instance, by laying down th a t  all individuals, all heads of public cor­
porate bodies and public institutions, and all public authorities “ are bound 
to  declare all objects transported  in the course of the war from th e  territo ry  
of the  United Nations to  the territo ry  of Hungary, to preserve them  
carefully and to m aintain them  in good order” , and by qualifying the 
omission of the du ty  of declaration as theft, the  neglect of the  d u ty  of 
preservation and care as m alversation, expressed th a t  the objects in question 
were to  be considered as foreign deposits, w ith all the effects of such a 
legal situation.

37 See p. 111.
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CHAPTER V

THE NEUTRALS AND RESTITUTION

1. T H E  LONDON D ECLA RA TIO N  AND T H E  GOOD FAITH OF 
NEUTRAL A C Q U IR ER S OF RIGHTS

The solemn w arning o f  the  London Declaration signed on January  5, 
1943, th a t  the lawfulness o f the  acquisition of property  tortiously removed 
from  the territory o f th e  U nited Nations will no t be recognized by the 
Allies, was directed, accord ing  to  the  words of the  Declaration, “prim arily” 
to  th e  neutral countries. The Declaration, as we have pointed out already, 
h ad  no binding force on  th e  neutrals, nor did i t  have the character of 
a ru le of In ternational Law : i t  did not declare null and void the acquired 
righ ts  even in respect o f  the vanquished. “Sie erhebt noch keine un­
m ittelbaren R estitu tionsansprüche, sondern bedeutet nur Vorankündigung 
späterer Forderungen a u f  R estitu tionen.” 1 Notwithstanding, the  legal 
principles proclaimed in  the  D eclaration were no t to remain the unila t­
eral statem ents o f th e  Allies, since these principles were confirmed by 
th e  Powers representing  the German sovereignty in the MGRs and by 
th e  other defeated coun tries in the  Peace Treaties. In consequence, the 
d u ty  of those States to  re tu rn  the property  rem oved by force or th rea t and 
to  annul the tran sac tio n s  concluded as well as the transfers to  th ird  
persons, became also form ally  a rule of In ternational Law.

The norms in question , however, in spite of the  wide-spread range of 
th e ir  application, rep resen ted  still only the will of the victors as against 
th e  vanquished. The general validity  in In ternational Law of these legal 
principles was essen tia lly  characterized by the  fact th a t the Allies partly 
induced the neutrals to  issue Municipal Laws in  conformity with the  spirit 
o f  th e  London D eclaration , and p a rtly  concluded w ith the neutrals particular 
agreements with a v iew  to invalidating the  transactions by which these 
countries or their na tiona ls  acquired rem oved property or rights and 
in terests previously acqu ired  by force or th rea t, although apparently  law­
fully. And it is a decisive fact here th a t  the  neutrals could not refuse to 
accept explicitly th e  legal principles expressed by  the Allies in the  London 
Declaration and to  recognize their legal d u ty  o f restitution in conformity 
w ith  these principles. I t  is common knowledge th a t  in the first place Switzer­
land  and Sweden, as th e  most in terested countries, tried to  resist, as long 
as possible, the po litica l pressure of the Allies and by referring to the 
acquisition in good fa ith , to stand  up against the  restitution claims put in 
by  the  Allies. I t  has p roved , however, uncontested that, as a result of the  
public warning con ta ined  in the London Declaration, the neutrals can 
no longer refer to  an  acquisition in  good faith  either, and have to  recognize

1 Schmoller, M aier, T o b le r  (1957) § 52 p. 6.
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th e  general lawfulness of the international legal principles proclaimed by 
the  Allies.

2. INTERNA TIO NA L DELINQUENCY; ALSO TH E  BASIS OF T H E  
NEUTRA LS’ DUTY OF R E STITU TIO N

So far we have explained th a t the basis of the restitu tion  duties in  the 
technical sense of the term , as they developed after W orld W ar II, was 
always an international delinquency, and not only the  delinquency com­
m itted by the  interested Axis Power b u t also the delinquency perpetrated  
by  any other Axis Power, for which the  interested Axis Power was held 
jointly and severally responsible. Does this general principle hold true  
in  respect of the restitution stipulated to  the charge of the neutrals, too? 
In  our opinion, there can be no doubt th a t  in the last analysis the  ground 
o f the restitu tion  duty of the  neutrals is equally international delinquency. 
I t  is a fact, as we have said above, th a t  until the London Declaration the  
neutrals could, in the absence of an appropriate international rule of 
law, not be accused of having violated the  positive In ternational Law even 
if  they knew or had to know th a t  the property, rights and interests acquired 
by  them  had got into the possession of the  Axis Powers or their nationals 
by  the violation of the In ternational Law of War. The solemn declaration, 
however, proclaimed by the  Allies in the  name of eighteen nations made 
i t  clear to  the  neutrals th a t  by the subsequent acquisition of property  
having been obtained by way of an international delict or by perm itting 
such a subsequent acquisition, as a m atter of fact, they, too, com m itted 
a  delict or a t least participated  in it. The London Declaration did no t ' 
constitute a delinquency, i t  expressed, however, th a t  according to  the  
sense of justice of the civilized world no subsequent rights m ight “bona 
fide” be acquired on property  having been obtained by  means of such a 
serious violation of In ternational Law. Accordingly, the property neverthe­
less acquired in this way had to be restitu ted  „ex delicto” by the neutrals 
just as by  the vanquished. This standpoint of the Allies, in connection 
with which Martin2 m entions th a t

“ in th e  case of a neu tra l . . .  it is difficult to  find a legal (as d istinct from  a 
political) explanation (for th e  Swiss p receden t). . . w ithout resorting to  a  new 
principle of in ternational law ” ,

is corroborated with the conviction of the  science of In ternational Law by 
Oppenheim—L auterpacht:3

“There is little  room for doub t th a t  ac ts  of deprivation of property  in  disregard  
of In ternational Law  are incapable of creating or transferring  title . N eu tra l 
S ta tes which by failing to  tak e  the requisite and practicable steps for p reventing

2 (1947) p. 280.
3 (1952—56) Vol. II. no te to  § 147.
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th e ir  sub jects fro m  acqu iring  th e  p ro p e rty  in  question connive indirectly  in  
the  unlaw ful m easu res  of th e  occupant an d  incur a  responsibility whose novelty  
probably does n o t p rec lu d e  it  from  being enforced by  appropriate  in ternational 
rem edies.”

I t  results from th e  q u o ted  sta tem ent of Oppenheim—Lauterpaeht th a t, 
a fte r having sta ted  t h a t  b y  virtue of a fact infringing International Law 
no title  can he created  o r transferred, in other words th a t such an acquisi­
tion  or transfer o f righ ts  is null and void, the  authors consider the neutral 
S tates as being bound to  ta k e  practicable steps for preventing their nationals 
from  acquiring such p ro p erty . I f  th ey  fail to  take these steps, they become 
an  accomplice in  th e  illegal measures taken  by the occupying Powers and, 
therefore, incur an in te rn a tio n a l legal responsibility for the enforcement 
o f which the app rop ria te  means have to  be found.

W hat else is th is i f  n o t  the  im plicit introduction into jurisprudence 
o f the  concept of th e  crim e of receiving and concealing stolen goods as a 
su i generis delinquency o f International Law  (a quasi delict)?

3. TH E OPINION O F D R  G O TTFR IED  WEISS ABOUT THE 
NEUTRALS’ D U TY  O F RESTITUTION

The ‘‘new principle”  represented by  the  Allies, namelly the principle 
th a t  such a grave v io la tion  of the in ternational legal order has to be in te r­
nationally prosecuted a n d  th a t  nobody m ay make a profit out of it, was 
confirmed on th e  p a rt o f  th e  neutrals by  an eminent Swiss jurist, D r G o tt­
fried  Weiss (1946) in  his profound treatise  which attribu tes, in accordance 
w ith us, to the  legal principles in  question an even greater importance 
th a n  to the Hague Convention. Professor Weiss alluding to the Hague 
Convention says:

“ W ir sind  uns bew usst, dass diese U m schreibung (according to  the H ague 
Convention) vö lkerrech tlicher G rundsätze angesichts der Erlebnisse des zweiten 
W eltkrieges . . . in n e re  V orbehalte m annigfaltigster A rt zu wecken geeignet is t.

Aber tro tzdem , o d e r gerade darum , is t  es nötig, sich a u f diese G rundsätze 
zu besinnen u n d  s ich  z u  ihnen  zu bekennen. E s d arf keine Diskussion darüber 
geben, dass die Schw eiz im  V erhältn is zu den besetz ten  L ändern jene P rin ­
zipien anerkenn t u n d  dem entsprechend  jeden völkerrechtsw idrigen E ingriff 
in das E igentum  in  b ese tz te n  G ebieten als w iederrechtlich betrach te t und  dass 
kein E rlass u n d  k e ine  A nordnung einer Besetzungsm acht daran , von unserem  
S tandpunkte aus gesehen , etw as zu ändern  verm ochte.

Ebenso se lb s tv e rs tän d lich  b le ib t es bei dieser grundsätzhchen E instellung 
auch hinsichtlich so lch er völkerrechtsw idrig weggenommener Güter, die a u f  
irgendeine Weise ih re n  W eg in  die Schweiz gefunden haben. Sie sind fü r uns 
m it dem M akel d e r  w iderrech tlichen  W egnahm e b eh a fte t.”

The statem ent of P rofessor Weiss is a  sharp and definite position taken 
up in contradistinction to  th e  German scientific standpoint, contested 
also by us, according to  which only those acquisitions by  th ird  persons 
m ay  be considered as “ mangelhaft” which are void or voidable from the
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viewpoint of Civil Law.4 The position taken up by the Swiss Professor 
Weiss corroborates in an even more energetic way than  Oppenheim — 
L auterpacht the “new international principle” , as it  was expressed in the  
London Declaration of January  5, 1943, and in the legislation of the Allies 
concerning restitution. We quote here the lines of the treatise of Professor 
Weiss concerning the  London Declaration and the question most sharply 
contested (from the  Swiss viewpoint), the protection of the bona fide 
acquirer of right:

“ Selbstverständlich konnten E rk lärungen  wie jene Londoner D eklaration  der 
18 alliierten Regierungen oder Einzelerlasse wie diejenigen verschiedener 
Exil-Regierungen unser internes R ech t n icht tan g ieren . . .
Aber, hä tte  es R ech t und  Billigkeit, h ä tte  es dem  Gebot eines gerechten A us­
gleiches der w iderstreitenden In teressen  noch entsprochen, wenn wir sch lechthin  
am  Schutz des gutgläubigen E rw erbers, so wie er in  unserem  allgem einen 
R echt verankert is t, festgehalten h ä tte n ? ’’

Beside the political factors these were the viewpoints tha t, according 
to  th e  argum entation of Gottfried Weiss, had to induce the neutrals to  
take appropriate in ternal legislative measures in the question of the German 
foreign property and the  restitutions, and to  sign agreements on th is subject 
w ith England, France and the U nited  States representing the Allies in 
these m atters.

4. T H E  SWISS B U N D E S R A T S B E S C H L U S S  OF DECEM BER 10, 1945

The m ost complete neutral regulation in the question of restitu tion  is 
contained in the Swiss Bundesratsbeschluss of December 10, 1945, which, 
although obviously based on political pressure, on an agreement concluded 
by Switzerland with England, America and France (“Currie-Abkommen” ), 
preserved the character of sovereign municipal legislation, thereby em pha­
sizing even more the  general validity  of the new international legal p rin ­
ciples developed by the Allies.

The Bundesratsbeschluss ordered the  restitution of all property rem oved 
from the  occupied territories to Swiss territory in defiance of In ternational 
Law. The criteria of restitution were defined nearly literally in the  same 
way as by the London Declaration. According to them , the  legal d u ty  of 
restitu tion  is established if a person who was the owner or possessor of 
movables or securities in the occupied territories or had such p roperty  
in his custody, in  th e  period between September 1, 1939, and May 9, 1945,

“ in völkerrechtsw idriger Weise b e ra u b t oder durch Gewalt, Beschlagnahm e, 
Requisition oder andere ähnliche H andlungen seitens der m ilitärischen und  
zivilen Organe oder der bew affneten S tre itk räfte einer B esatzungsm acht um  
Besitz und E ig e n tu m . .  . gebrach t w orden is t.”

And the  duty of restitution is equally established if  the person who

4 Schmoller, Maier, Tobler (1957) § 62 pp. 20 and 22.
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w as th e  owner or possessor of the  property  just mentioned or held such 
p ro p erty  in his custody

“sich, solcher S achen  zw ar selber begeben h a t  aber u n te r dem  Einfluss einer 
Täuschung oder g eg rü n d e te r F urch t, w ofür die B esatzungsm acht oder ihre 
m ilitärischen oder ziv ilen  Organe veran tw ortlich  zu m achen sind .”

L e t us analyse m ore comprehensively th e  Swiss Bundesratsbeschluss:
1. The Bundesratsbeschluss is, as we have pointed out, a municipal 

provision of law, Sw itzerland, however, undertook in an international 
agreem ent the obligation o f enacting it. The obligators and obligees of the 
legal relation regu lated  b y  th is provision of law are under the jurisdiction 
o f  different States: th e  obligation is a ttached  to  the territo ry  of Switzer­
land , the claim to  th e  te rr ito ry  of one of the  U nited  Nations. This determines 
th e  international cha rac te r of the  legal relation, the question is, however, 
w hether the claim th e  obligee m ay pursue is a claim of Public or only of 
Civil Law?

2. According to  th e  words of the  Bundesratsbeschluss, the legal basis 
o f th e  restitution claim  is explicitly a  “völkerrechtswidrige Handlung”, i.e. an 
a c t infringing Public In te rn a tio n a l Law (Völkerrecht), the  consequence of 
th is  can only be th e  estab lishm ent of a claim of Public International Law. 
T he legal ground of th e  claim  is no t the  fac t th a t  a Swiss subject committed 
a  to r t  of civil law or t h a t  between a subject o f the U nited Nations and a 
Swiss subject a void o r voidable transaction  was concluded (from the view­
p o in t of Civil Law), g iv ing  rise to  a  claim for recovery of property, to a 
rei vindicatio. The legal basis o f the  claim is an international delinquency 
determ ined and defined by  the  Swiss Law in compliance with the in ter­
n a tio n a l legislation o f th e  Allies. This in ternational delinquency consisting 
in  th e  violation o f th e  H ague Convention was no t comm itted by the Swiss 
person  concerned, b u t b y  the German who prevented by their conduct the 
acquisition of a “ t i t le ” in  respect of the object in question by anybody. By 
hav ing  acquired th e  rem oved property  the Swiss are “exquasi delicto” hound 
to  re tu rn  the p roperty  in  question. This is why no difference is made be­
tw een  bona fide and  m ala fide  acquisition and th a t  in the last resort the 
responsibility of th e  “B u n d ” is provided by  the  Swiss legislation.

3. There is no d o u b t th a t  the Bundesratsbeschluss is, after all, but the 
execution of an agreem ent o f Public In ternational Law, of an international 
agreem ent “in dem die Schweiz zugesichert ha tte , dass sie — nötigenfalls 
u n te r  Änderung der bestehenden Gesetzgebung — die Rückforderung von 
Vermögenswerten erle ich tern  würde, die den Besitzern in kriegsbesetzten 
L ändern  in w iderrechtlicher Weise oder u n te r dem Einfluss von Zwang 
weggenommen w orden seien” . In  contradistinction to the  regulations of 
th e  M ilitary G overnm ents of Germany and  the  provisions of the Peace 
T reaties, by v irtue o f w hich the  subjective righ t of restitution is only due 
to the State itself, th e  Bundesratsbeschluss expressly attributes the claim 
for recovery of p ro p erty  beside the  S tate as representative of the injured 
p a r ty  also to those n a tu ra l  and juristic persons who were the owners or 
possessors of the  rem oved property  on th e  occupied territories or kept 
th e  removed p roperty  in  their custody, in  other words i t  gives to the
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persons injured on the territories having been under German occupation 
th e  right of individually enforcing a claim o f the character of Public In te r ­
national Law.

We have discussed above the problem whether the individual m ay be 
considered as a subject of International Law. We have pointed out th a t  
although some in ternational jurists recognize the individual to a certain  
ex ten t as a subject of International Law, the  socialist jurists reject th is  
unanimously and  definitely. The former adopt, as a rule, the standpoin t 
th a t  the individual m ay only be recognized as a subject of In ternational 
Law on the ground of being vested with th is  character by the  State in v irtu e  
o f International Law, under an in ternational treaty. Professor Verdross, 
in  the same way as the Hungarian István  Kertész, mentions as an exam ple 
th e  possibility o f the individual to in stitu te  judicial proceedings before 
a mixed tribunal. The Peace Treaties closing World W ar I  granted th e  
right to  private persons to  bring, in certain  cases determined one by  one, 
an action before the  mixed tribunals against a foreign State. The contracting 
States, as Kertész points out, could also have instituted the  proceedings in  
these cases themselves, on behalf of their nationals, as i t  happened for in ­
stance before the  Perm anent In ternational Court of the Claims Commissions; 
with regard, however, to  the high num ber of the cases and their va rie ty , 
and  also in order to  reheve the authorities of the State of this charge, i t  
seemed advisable to  vest private persons w ith the right of directly in stitu ting  
legal proceedings. “The individuals, however, do not do in these cases 
anything else b u t are exercising rights precisely defined by in ternational 
treaties concluded between States.” This thesis, corroborated by K ertész 
with some other examples, confirms the  standpoint th a t in  all those cases 
where private persons individually enforce claims of the  character o f 
International Law, they  are acting on the  authority delegated b y  th e  
State, in the  last resort in place of the  S tate. In other words, a claim of 
Public International Law becomes in no way a claim of Private International 
Law in consequence of the sole fact that it is pursued by a private party.

Accordingly, if  it  is true, as we have proved, th a t the  Swiss B undes­
ratsbeschluss w anted to  render possible th e  enforcement of claims of Public  
In ternational Law character based on Völkerrechtswidrigkeit and th u s  
belonging to  the  State, this fact was no t in  the  least altered by the circum ­
stance th a t  the  claims were enforced, quasi on behalf of the S tate, by  
private persons. A claim does not become a claim of Civil Law character 
even if  it  serves the  benefit of the p riva te  claimant, too. The S tate here 
did not do anything else b u t consented in  advance to  deliver the p roperty  
reacquired on the ground of Public In ternational Law to  the “dispossessed 
owner” . The State or the  States being parties to the previous in ternational 
agreement could have equally agreed to  deliver the restituted p roperty  
to  somebody else. By virtue of a Völkerrechtswidrigkeit the  injured is a fter 
all the S tate; prim arily the State m ay  lodge a claim against the  o ther 
State, it  is entitled to the  restitution, thus it may dispose of the restituted 
property at its sovereign discretioni’ 5

5 K aufm ann (1949) point 19, and the p resen t treatise p. 87.
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4. The form  o f  th e  Rückforderung was pursuant to  the Bundesrats - 
beschluss the  law su it before the  Swiss courts. This action, however, had no t 
a general Civil-Law character, in spite o f  the  fact th a t  i t  was in stitu ted  
by  private persons (or by  th e  Governm ent as the representative of priva te  
persons) against p r iv a te  parties. The procedure was relegated to the exclusive 
jurisdiction (ausschliessliche Zuständigkeit) of a special chamber of th e  
Schweizerisches Bundesgericht. For the  enforcement of the  specific claims 
of international legal character enforceable by private persons, the B u n d  
enacted quite exceptional substantive a n d  procedural rules and for th e  
exceptional proceedings i t  fixed a tim e lim it o f two years. After the exp ira­
tion of this tim e lim it the  injured persons could enforce their claims through 
ordinary judicial proceedings pursuant to  the  ordinary rules of Civil Law  
and Civil P rocedure in  the  same way as i t  happened also in the intergovern­
mental restitu tion  proceedings.6

Let us exam ine now  the  character o f th e  exceptional substantive and  
procedural rules o f  law  wich were relevant to  the enforcement of the R ück­
forderung (claims for restitu tion) in pursuance of the Bundesratsbeschluss.

A )  ABANDONM ENT O F  T H E  PRO TECTIO N  O F  TH E BONA F ID E  A C Q U IR ER  
OF RIGHTS I N  T H E  M UNICIPAL LEG ISLA TIO N  OF T H E  NEUTRALS

From the p o in t o f view of substantive law  the Swiss rules of restitu tion 
obtained a nearly  revolu tionary  character in  consequence of the lack of 
the protection of the acquisition in good fa ith . The court was obliged to  
establish the legal d u ty  of restitution irrespective of the mode of acquisition 
(“irrespective o f  a n y  subsequent transaction b y  which the  present holder. . . 
has secured possession” — cf. Hungarian Peace Treaty, A rt. 24, paragraph 2) 
and  irrespective o f  th e  fac t in  whose possession or detention the property  
removed to  Sw itzerland  in  violation o f In ternational Law had passed. 
The abandonm ent o f th e  protection of th e  acquisition in  good faith, as 
we have already p o in ted  out above, produced the sharpest criticism on the  
p a r t of the Swiss in te rested  persons against the  Government of the B und. 
To this criticism was Professor Weiss opposed. As a m atter of course, 
th e  Allies, if  th e y  a tta ch e d  any im portance to  the London Declaration, 
could in no w ay ab andon  th e ir thesis th a t  since on January  5, 1943, eighteen 
Allied Nations energetically  warned th e  neu trals th a t “ they  intend to  do 
th e ir  utmost to  defea t the  methods o f dispossession practiced by the  
governments w ith  w hich th ey  are a t w ar” and th a t th ey  would declare 
void and invalid all acquisition (not only those executed by  robbery and 
pillage but also those  perform ed by way o f  apparently legal transactions, 
in  fact, however, b y  force or duress7) th e y  could not recognize the good 
faith  of the acquisition . The property acquired  völkerrechtswidrig by the  
Germans was to  be re s titu te d  ex quasi delicto by the subsequent neutral 
acquirers, too. P rofessor Weiss was entirely  conscious of th is when, for th e

6 See p. 109.
7 See p. 79.
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conflict between the in ternal and international legal principles, he re­
proached not the  Allies b u t the  Swiss Bundesrat by these words:

“ W äre n icht wenigstens die Londoner E rk lärung  vom Ja h re  1943, jene 
E rk lärung  der 18 a lliie rten  Regierungen, Anlass gewesen, die notw endig 
erscheinende G esetzesänderung vorzunehm en, oder zum m indesten  anzukün­
digen?”

The new principles of International Law formed by the  Allies thus 
manifested themselves in the  absolute character of the legal d u ty  of resti­
tu tion  in relation to  the  neutrals, too.

The Swiss municipal legislation was forced to  establish im plicitly the 
responsibility ex quasi delicto of the State, namely in connection with 
the  internal, not international legal protection of the bona fide  acquirer. 
W anting to  m itigate the revolutionary effect of the Act, the  Bundesrats - 
beschluss granted a counterclaim  to the acquirer in good faith  against 
his predecessor up to the am ount of the purchase price received. If, however, 
a t the end of the claim there  stood a mala fide acquirer who was insolvent 
or was residing outside th e  scope of the jurisdiction of the  Swiss courts, 
the  last bona fide acquirer could lodge a claim against the State for the  
equitable reimbursement o f the  loss incurred. Consequently, in the last 
resort the State assumed the  responsibility on the ground of the  principle 
o f territoriality, ex quasi delicto, for the acquisition by th ird  persons o f 
the  property removed in  an  internationally illegal way to  its territory.

The absolute character o f restitution revealed itself in relation to  Switzer­
land also in the fact th a t  the  property removed from the territo ry  of the  
United Nations by force or th reat, and found and identified on Swiss 
territo ry  had to  be returned  to  the claimant (to the Government or the  
interested person) w ithout any  consideration, in the same w ay as by the  
defeated States. Nevertheless, in the case of the  neutral Switzerland the  
distinction was made th a t  inasmuch as the Swiss acquirer bound to  make 
restitution proved th a t  the  had paid a purchase price directly to  the 
claimant, the court could m ake the restitution dependent upon the reim ­
bursem ent of the purchase price.

B )  T H E  SYSTEM OF T H E  RULES OF PR O C ED U R E CONCERNING T H E  
SWISS RESTITUTION

In  respect of the procedural rules of the restitution proceedings Switzer­
land succeeded, by referring to her ancient municipal legal system, in 
obtaining in relation to  the  Allies th a t these should abandon their generally 
applied principle, according to  which the existence of “force or duress” 
was generally to  be presum ed in  respect of rights acquired from the territo ry  
of the U nited Nations during the occupation, and the burden of proving 
the contrary rested on the  person liable to make restitution; this success, 
however, was only of a formal character. According to  the  Swiss Act, the  
fact of th e  “ wrongful rem oval” , the application of “force or duress” had
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to  be proved by the reclaim ing Governm ent or person (thereby the Act 
satisfied the fundam ental requ irem ent of the  Swiss law), the Act, however, 
layed down on the o ther h a n d  (and here in fact i t  bowed before the new 
principles o f law of the  Allies) th a t  the  judge was no t allowed to demand 
evidence in conformity w ith  the  requirem ents of the  law of procedure, 
b u t  “ er muss sich v ielm ehr m it der blossen Glaubhaftm achung dieser 
T atbestände begnügen” . T hus, the  Swiss acquirer was somewhat better 
protected  th an  if  he were bound  to  prove the contrary  against the mere 
presum ption. Professor W eiss m entioned,8 however, th a t  the procedure, 
according to  which the  c la im an t had  only to m ake the existence of the 
in ternational wrongfulness p robable  (what was not difficult in consequence 
o f the  general conduct o f th e  German occupants), nevertheless protected 
th e  in terest of the reclaim ant to  such an ex ten t th a t  i t  did not even preclude 
th e  adjudgm ent of the  p ro p e rty  to  such persons ,,die vielleicht niemals 
E igentüm er oder Besitzer w aren, oder denen W erte nicht in völkerrechts­
widriger Weise weggenom men worden sind, oder deren W erte sich gar 
n ich t in  den besetzten, sondern  in  anderen Ländern befanden und auf 
irgendwelchem Wege in  d ie  Schweiz gelangt sind” . The Swiss scholar 
considered th a t  Sw itzerland h a d  to  take  th is risk ra the r than  to contribute 
on her p a rt to  the pillage o f  th e  countries occupied by  the Germans. “ Man 
w ird allgemein sagen dü rfen , dass in  einer Zeit der Rechtsverwirrung 
und  Rechtsvernichtung, wie sie die Bevölkerungen unserer Nachbarländer 
erlebten, dem Erwerber erhöh te  Aufm erksamkeit zur Pflicht gemacht 
werden durfte” — s ta ted  Professor Weiss and by th a t  he fully supported, 
on behalf of jurisprudence, th e  in ternational legality of the presumption 
generally applied by th e  Allies th a t  the  property had been removed by 
“ force or duress” from th e  occupied territo ry  to the  territo ry  of the  Axis 
Powers and even of the n eu tra ls , and so i t  had to  be restitu ted  in principle 
on a territo ria l basis.

From  the foregoing it c learly  appears th a t  the principles of law developed 
b y  the  Allies concerning re s titu tio n  were confirmed by  the legislation of 
Sw itzerland as the m ost in te res ted  country  among the  neutrals, and this, 
as we have pointed out, su p p o rted  energetically the  general international 
legal valid ity  of these principles.

5. T H E  “ UM FASSENDERE INTERSTAATLICHE RECHTSID EE” AS 
SOURCE OF TH E N E W  LEG AL PR IN CIPLES OF RESTITUTION

Professor Weiss desires to  give full m oral support to  the new in te r­
n a tiona l principles of law  b y  concluding his treatise with the following 
lines:

“ N iem and wird sich  d e r  E in sich t verschliessen können, dass Zeiten allge­
m einer E rschü tterung  u n d  U m sch ich tung  ihre tiefen  Spuren in  den R echts­
ordnungen aller u n m it te lb a r  u n d  m itte lb a r  davon erfassten  S taaten  h in te r­
lassen m üssen. . . ”

(1946) p a r t  8.
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“ Wir werden uns dieser E ntw icklung nicht entgegenstellen wollen, noch  
uns ih r entgegenstellen können.”

“ Der Bundesratsbeschluss vom 10. Dezember 1945 is t eine von v ielen  
E inschränkungen, die sich die schweizerische R echtsordnung auferlegt h a t , 
eine besonders schwerwiegende angesichts der rückw irkenden V ernichtung 
erw orbener E igentum srechte.”

“So betrach te t, h ilft der Bundesratsbeschluss m it, jene allerschlim m sten 
Verstösse gegen die P riva trech tso rdnung  zu beheben, die in  jenen L än d ern  
begangen worden sind, die n icht wie w ir den Schrecken des Krieges en tgehen  
durften . D er Bundesratsbeschluss h ilf t m it durch unseren Verzicht a u f  erw or­
bene Rechte, und  zwar . . . durch Verzicht au f Rechte, die unserer G esetz­
gebungsbefugnis un terstehen , einer umfassenderen, einer interstaatlichen 
Rechtsidee zu dienen.”

This “ umfassendere interstaatliche Rechtsidee” , of which we have s ta ted  
above th a t  as a m atter of fact i t  is the  basis and starting-point o f th e  
whole new law of restitution, revealed itse lf also in the municipal legislative 
acts th a t  were fram ed by the other neutrals concerning the restitu tion of 
the property removed from the occupied territories to  their territory, and 
this was the legal title, though not the  genuine motive, of the international 
agreements, too, which were concluded by  the Western Allies with Sw itzer­
land, Sweden, Spain, and Portugal, among others on the  subject o f th e  
execution of the interallied “Agreement on Reparations” signed on Ja n u a ry  
14, 1946.

6. T H E  SW EDISH MUNICIPAL ACT

Among the Acts enacted by the neutrals concerning restitutions, beside 
the Swiss municipal Act we have to  m ention in the first instance the Swedish 
Act of June 29,1945, and the Portuguese Act referring to  the same subject. 
These Acts were based essentially on the  same principles as the Swiss Act 
and thereby they  accepted and confirmed the international legal force 
of the  principles of the London Declaration and the principles of restitu tion  
developed by the Allies. The ex quasi delicto responsibility of the  S ta te  
for the  property removed from the territo ry  of the U nited Nations to  the  
territo ry  of Sweden, and declared restitu table irrespective of the good or 
bad faith  of the acquirer, is even more emphasized by the Swedish Act 
of June  29, 1945, th an  by the Swiss Act. The Swedish bona fide acquirer 
was no t bound (although as a m atter of course he was entitled) to  tu rn  
against his legal predecessor in title  b u t could claim directly from  the 
Swedish Government full compensation for his loss originating from  the  
performance of the international du ty  of restitution.



124 CHAPTER V

7. REQUISITION O F GERM AN PR O PER TY  ON NEUTRAL
TERRITO R Y  F O R  T H E  PURPOSE O F RESTITUTIONS
AND REPARATION S

A part from satisfy ing th e  claim to reparation  of the Allies, the Reparation 
Agreement of P aris  w as destined to  ensure, by means of International 
L aw , and to suppo rt economically the  legal duty of restitution of the  
neutrals.

T he Powers th a t  signed th e  Paris R eparation  Agreement, among which 
A lbania, Czechoslovakia and Yugoslavia are also enum erated9 and which 
w ere represented by  th e  W estern members o f th e  Control Council of Germany 
w an ted  to assert th e  following legal standpoints against the  neutrals: 1. the  
identifiable G erm an p ro p erty  situated abroad  and originating from the  
te rr ito ry  of the U n ited  N ations m ust be res titu ted  in natura ; 2. the Ger­
m an  property o f a  d ifferen t character m ust be made available by virtue 
o f  reparation to  th e  U n ited  Nations en titled  thereto; 3. the  monetary gold 
loo ted  by the G erm ans from  the  U nited N ations and removed to their 
(i.e. th e  neutrals’) te r r ito ry  has to  be delivered with a view of being divided 
betw een the respective U n ited  Nations in  proportion to  their losses.

As we have alluded there to , a t the beginning the neutrals resolutely 
opposed the dem ands o f  th e  Allies, in the end, however, th ey  partly  yielded 
to  th e ir  political pressure, p a rtly  bowed before the “ ethical” motives 
o f th e  principles o f In te rn a tio n a l Law developed by the Allies, and after 
hav ing , apparently spontaneously, adopted these principles in respect of 
ce rta in  main questions, p rim arly  of the question of restitution, in their 
m unicipal legislation, th e y  concluded in ternational agreements with the 
Allies with a view o f regu la ting  the rem aining questions.

I n  the  Agreement signed on May 25, 1946, in W ashington by France, 
E ng land  and the U n ited  S tates on the one hand and by  Switzerland on 
th e  other, Switzerland consented to  liquidate the  German property — i.e. 
th e  property belonging to  German nationals domiciled in  Germany — 
fo u n d  on her territo ry , a n d  to  devote half o f th e  proceeds of the liquidation 
to  th e  purpose of repara tions. Another p a rt o f th e  proceeds of the  liquidation 
was applied by Sw itzerland  for the indem nification in German currency 
o f th e  German na tiona ls  who suffered an  “ in ju ry” , expressing thereby 
th a t  she did not accep t th e  legal standpoint o f the Allies in  the question 
o f th e  appropriation w ith o u t compensation o f the  German property found 
ab road . — The W ash ing ton  Agreement settled , in the scope of the resti­
tu tio n s , the question o f th e  looted gold found in Switzerland. Switzerland 
undertook  to pay  200 m illions of gold francs to  the Signatories of the 
P aris  Reparation A greem ent in  place of the  “ restitu tion” o f the m onetary 
gold looted by the  G erm ans during the war an d  acquired by  Switzerland.10

T he “ U nderstanding” concluded with Sweden on Ju ly  18, 1946, equally 
in  W ashington expressed essentially the  sam e standpoint of the Allies 
an d  th e  same defensive a tt i tu d e  against i t  as the  Swiss Agreement. In  the

9 See also p. 98.
10 Concerning th is ques tion  see also p. 98.



NEUTRALS AND RESTITUTION 125

resu lt Sweden m et in the same way the claim of the W estern Allies for th e  
liquidation of the  German property and for the delivery o f the proceeds 
as Switzerland. She placed a t  th e  disposal of the Allies 75 p.c. of the German 
property  estim ated at 105 million dollars, although n o t expressly for the  
purpose of “ reparations” . The U nderstanding took in to  account the legal 
reservation of Sweden by avoiding the reference both th e  to standpoint 
o f the Allies and to the Swedish standpoint. Sweden, too , met the claim 
for the restitution of the looted m onetary gold: she undertook to deliver 
in  gold 28 million Swedish Crowns.11

Concerning the handing ou t of the German property, France, England 
and  the U nited States concluded an agreement on February  21,1947, with 
Portugal (where on the subject of the property removed to  her te rrito ry  
similar municipal legislative measures were taken as in  Switzerland and 
Sweden) and with Spain  in Madrid on May 10, 1948.

The protestation of the neutral S tates against the  restitution claims 
o f the  Allies and particularly against the  restitution o f th e  public movable 
property  — in the first instance of the gold — acquired by  the Germans 
according to  the words o f the  Hague Convention „law fully” ,12 did n o t 
prevent, as we have seen, the  enforcement on their territo ries of the p rin ­
ciples of law developed by  the  Allies concerning restitu tion , nor did it  
hinder the appropriation of the  German property.

After all, the “umfassendere interstaatliche Rechtsidee” asserted itse lf 
also in respect of the neutrals wholly and completely. The direction was 
given by the London Declarations of January  5,1943, and  February 22, 
1944, which were completed by the “ Final Act” of J u ly  22,1944, o f the  
B re tton—Woods Conference; the  ethical basis was supplied by  the statem ents 
o f Professor Weiss who opposed the critics of the Swiss Municipal A ct on 
restitution.

Consequently, the municipal legislation of the neutrals and the agree­
m ents concluded by them  w ith the Allies had to accept the principle of 
In ternational Law according to  which no third State or person should profit 
from such a serious international delinquency as th a t  comm itted by  the  
Axis Powers through the pillage of the occupied territories. They accepted 
th e  principle th a t  also the  neutrals were bound to re s titu te  all corporeal 
and incorporeal goods having been acquired by open or covert force by  
the  Axis Powers who had misused the  situation produced by the occupa­
tion. The legal basis of restitu tion is the  injury caused to  the collectivity, 
to  the economic life of the occupied country and, consequently, its substance 
does not consist in the returning of goods to  the legitim ate owner b u t in 
their retransportation to  th e  territory  of the injured country and in  the  
restoration of the injured economic life, in other words, in  the establish­
m ent of the fact th a t the  removed property  falls under the sovereignty 
of the injured State, is located from a legal point o f view on its te r r i­
to ry  even before retransportation, belongs under its  custody and

11 D ata given by Schmoller, Maier, Tobler (1957) § 52 p. 14. Concerning th is  
question see also p. 98.

1S See p. 97.
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n o t under the dom ination o f the rules o f th a t country in to  the territo ry  
o f which i t  was rem oved. Finally, the  m ost decisive characteristic of the 
principles of restitu tion  accepted by th e  neutrals is th e  absolute nature  
o f restitution, the  thesis t h a t  restitu tion  has to be effectuated “irrespective 
o f any  subsequent tran sactions” , the  neglect of the fundam ental rights 
o f the  bona fide  acquirer.

W as it possible to  give any  other grounds for the  legal principles of 
such a revolutionary character than  th e  general in ternational legality 
being obligatory for everybody and against everybody? Was it possible 
to  base them  exclusively on the  righ t o f the  victors an d  to  restrict them  
to  the  Allied and A ssociated Powers or to  the U nited  Nations? In  our 
opinion, in no way, and  th is  is the  explanation of the  fac t th a t the Allies 
decreed the restitu tion , th e  returning o f th e  removed property  (the annul­
m en t of the transfer o f wrongfully acquired rights) to  th e  benefit of all 
countries th a t had been occupied during World W ar I I  b y  the Germans, 
accordingly in favour o f G erm any’s form er allies and among them for the 
good of Hungary, too.



CHAPTER VI

RESTITUTION OF PROPERTY REMOVED FROM HUNGARY

1. “ CONVENTIONS” BETW EEN TH E HUNGARIAN FASCIST
PU PPE T  GOVERNMENTS AND TH E GERMANS CONCERNING 
TH E  REMOVAL OF HUNGARIAN PR O PER TY  TO TH E W EST

I t  is common knowledge th a t H ungary having been Germany’s ally 
in W orld War II was occupied on March 19,1944, by the troops of H itler. 
From th a t  time on H ungary lost her sovereignty. In  Hungary, as in  the  
m ajority of the countries occupied by Germany, puppet governm ents 
were established th a t  were in all domains, accordingly in civilian and 
m ihtary respects as well, the executors of the will of the German authorities. 
Since, however, the so-called Sztójay Government was formally appointed 
by H orthy, this Government was not declared by the Allies a “puppet 
governm ent” and H ungary was made responsible by them  for the events 
of th is period, among other things, for the war losses incurred by  them  
during it. I t  was recognized, however, by the Allies already before the  
conclusion of the Peace Treaty th a t  the Szálasi Government had to  be 
qualified as a German puppet government, and although they w anted 
to draw  in the Peace T reaty  the conclusions based on the  law of war from  
the fact th a t the s ta te  of armistice had begun only on January  20, 1945, 
they recognized during the period of the Armistice Agreement th a t  the 
population of H ungary had stood since October 15, 1944, under the  effect 
of German force and duress. Then began the “evacuation” of H ungary, 
the removal of the public and private property to or toward Germany. 
The German fascists carried this ou t either by means of direct m ilitary  
orders or they concluded “agreements” with their proper satellites, by 
virtue of which they  transferred to  Germany the most im portant branches 
of production or, in the end, they  constrained the civilian inhabitan ts to  
remove their movables, stores and animals to the “ W est” .

The agreements concluded between the German Reichsregierung and the 
puppet government, which usurped the power over H ungary under German 
occupation, give us a sample of the force used by the Germans, a p a rt from  
the application of direct force and duress mentioned in the London Decla­
ration, in  order to  compell the Hungarian nazi governm ent to carry through 
the complete civilian evacuation, more precisely the removal to  th e  W est 
of the  Hungarian property. A p a rt of the goods transported  to  th e  W est 
actually  went to  Germany, partly  the goods got stuck by reason of the  
sudden development of the m ilitary situation on the territo ry  of A ustria, 
this, however, did no t in the least alter the fact th a t the  property in question 
had been removed by German force and duress from a territo ry1 occupied 
by the  Germans. These conditions of the removal induced the  Allied

1 See pp. 134, 137, 140.



128 CHAPTER VI

M ilitary  Governm ent (w ith  an  effect, as we shall point ou t hereafter, 
ex tending  to  G erm any an d  to  the A ustrian  territo ry  alike) to  sta te  (to 
presum e) the existence o f G erm an force and  duress in respect of the property 
rem oved to the  W est on  th e  ground o f th e  measures taken  by the nazi 
p u p p e t governm ent (M em oranda of the  OMGUS No. 4 of May 1, 1947, and 
N o. 6 of May 28, 1947, see below).

2. EX TEN SIO N  TO H U N G A R Y  OF T H E  INTERNATIONAL LEGAL 
RU LES OF RESTITU TIO N . RECOGNITION OF TH E 
“K O L L E K T IV Z W A N G ” IN  HUNGARIAN RELATION

T he force and duress applied  generally and  individually alike in crimi­
n a lly  occupied H ungary  in  connection w ith  the  removal of property was 
spontaneously regarded b y  th e  Allies, on th e  ground of the international 
legal principles established b y  them , as a delinquency, ju st as the  pillage 
o f  a n y  United N ation, a n d  th ey  a ttached  to  this delinquency the same 
legal effect as to  the  pillage o f the  U nited  Nations: the d u ty  of restitution 
u n d e r Public In te rn a tio n a l Law. The restitu tion  in favour of Hungary 
w as ordered by the  M ilitary  G overnm ent in  Germany without any contractual 
obligation, on the ground of the same general international principles of law, 
b y  w ay of essentially th e  sam e dispositions, in the first instance by way 
o f  th e  same MGR No. 19 as in  favour o f any  other country having been 
u n d e r  German occupation and  a t  the  m ercy of nazi fascist terrorism.

As we have quoted above, the Viermächte-Verfahren (Kontrollräte- 
direktive of April 17, 1946) laid  down th a t  a p a rt from the  U nited Nations, 
h av in g  signed the  London D eclaration and  having been under German 
occupation, those o ther countries, too, had  a claim to  restitution, the 
te r r ito ry  of which had  been in  its  en tire ty  or in part under the m ilitary 
occupation of G erm any or her allies and which were explicitly designated 
b y  th e  Control Council.

T he right to  res titu tion  o f th e  ,,ex-enem y countries” , among them  of 
H u n g ary  by v irtue of these  provisions was established by  the above-cited 
M em oranda Nos 4 and 6 o f  th e  OMGUS. W e quote abridged the Memoran­
d u m  No. 4 below2. As to  th e  com pleted and final Memorandum No. 6, which 
essentially  corresponds to  th e  M emorandum No. 4, we insert i t  here in 
view  of its fundam ental im portance:

“ M em orandum  N o. 6.
Subject: R e s titu tio n  to  E x -E n em y  (Non-U nited) N ations.
1. R estitu tio n  will b e  m ade  to  th e  following non-united nations: Albania, 

A ustria, B ulgaria, F in lan d , H ungary , I ta ly  a n d  Roum ania.
2. P roperty  will be su b je c t to  re s titu tio n  only if

a) i t  is iden tifiab le ;
b) i t  h as  been rem oved  b y  force or w ithou t com pensation;
c) i t  h as  been rem oved  betw een th e  following dates:

A lbania 25 J u ly  1943 a n d  15 May 1945
A ustria 12 M arch 1938 a n d  15 May 1945

2 See p. 132.
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Bulgaria 2 Septem ber 1944 and 16 M ay 1945 
F inland 2 Septem ber 1944 and  16 May 1945 
Hungary 15 October 1944 and 15 M ay  1945 
I ta ly  25 Ju ly  1943 an d  15 May 1945 
Roum ania 23 August 1944 and  15 May 1945

3. H ousehold goods, valuable a r t objects, and  other personal p ro p erty  
owned an d  removed by  refugees who le ft th e ir  country fo r religious or rac ia l 
reasons an d  who choose n o t to  return  to  th e ir  country will no t be sub jec t to  
restitu tion .

4. P roof of rem oval by  force or w ithout com pensation between th e  dates 
ind icated  above m ust be subm itted  upon  th e  filing of th e  claims. However, 
in order to prove force, it w ill be sufficient for the claimant non-united nations to 
show that the removal was made by general direction of the N azi puppet government, 
if  any, of the country concerned.*

5. A ny property  restitu tab le  to  a non-un ited  nation p u rsu an t to  p arag rap h  2 
above, irrespective of w hether or not th e re  was rem oval by  force, m ay  be 
released to  th e  Germ an economy upon a  clear showing th a t  such p ro p erty  
is essential to  the m inim um  approved G erm an economy. R equests for such 
releases will be handled in  accordance w ith  the general procedure ou tlined  
in  our M emorandum No. 3 of 15 F eb ruary  1947.

6. In  cases where restitu tab le  p roperty  located in a  reparations p la n t is 
shown to  have been rem oved by  force, as th a t  te rm  is defuned for th e  purpose 
of restitu tio n  to  U nited  Nations, the  provisions of our M emorandum No. 1 
of 7 J a n u a ry  1947 shall apply . Where res titu tab ility  is predicate up o n  th e  
rem oval b y  general d irection  of a Nazi p u p p e t governm ent or w ithout com ­
pensation, restitu tion  of p roperty  from  reparations p lan ts  will be governed 
by  our M emorandum No. 2 of 15 F eb ru ary  1947.

7. In  a ll other respects, th e  provisions o f T itle 19 MGR presently  in  force 
w ith  regard  to  U nited N ations will find  analogous application. This applies 
in  p articu la r to  form a n d  substance of claim s (paragraphs 19 — 203), p ro tec tion  
and release of property  subject to  re s titu tio n  (paragraphs 19 — 252), an d  
physical rem oval of p ro p erty  (Part 4 of T itle  19).

8. R estitu tio n  of m o to r vehicles will rem ain  subject to  the  special ru les 
la id  dow n in  our M em orandum  No. 4 of M ay 1, 1947.

9. R estitu tio n  of rolling stock will be governed by  th e  one-for-one ru le  
applicable to  all countries.

10. W orks of a r t an d  cu ltu ra l works of e ith e r religious, artistic , docum entary, 
scholastic, o r historic value, including recognized works of a r t ,  as well as such 
objects as ra re  musical instrum ents, books a n d  m anuscripts, scientific docum ents 
of a h istoric or cu ltu ral natu re , and a ll objects usually found in  m useum s, 
collections, libraries, an d  historic archives shall be restored to  the  governm ent 
of the  coun try  from  w hich such property  was taken  or acquired  in  an y  w ay, 
w hether th rough  com m ercial transactions or otherwise, provided the  requ ire­
m ent o f paragraph  2a a n d  c above are m e t.” 3

3 “Kollektivzwang’’.

9
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From the  view point o f principle the  m ost im portant provision of the  
M emorandum of the  OMGUS is th a t in all respects in which the M emoran­
dum does n o t dispose otherwise, the rules of the MGR 19 being in force 
in relation to  the  U nited  N ations find application to the ex-enemy countries 
having been occupied by the Germans, among them to Hungary, too. L a te r 
we shall give a comprehensive analysis of the Memorandum and discuss 
the application of the  general rules of restitu tion in Hungarian relation.

Here we only w ant to  m ake it clear th a t  the circumstance th a t  the  
Allied M ilitary Governm ents, acting essentially on their own in itia tive , 
desired to  apply  the  sam e legal principles of restitution in respect o f the 
property rem oved from  H ungary  as concerning the property rem oved 
from the te rrito ry  of th e  U nited  Nations, has a very great im portance 
in connection w ith our s ta tem en t to  be found below th a t  the responsibility 
for restitu tion in favour of H ungary, — ju st as the similar responsibility 
in favour o f th e  U nited  N ations — lies upon the countries to the territo ry  
of which H ungarian  p roperty  was rem oved by  force or duress not prim arily 
ex contractu (by v irtue o f th e  Paris Peace Treaty) bu t on the ground o f 
the In ternational Law of a  general validity , having taken shape during 
and after W orld W ar I I . The du ty  of restitu tion  follows both in relation 
to  the U nited  N ations and  in  relation to  H ungary from the crystallized 
new in ternational legal order. The provisions of the Paris Peace Treaties 
relating to  restitu tion  are, as we have already alluded thereto, rules o f 
In ternational Law  not o f constitu tive b u t only of declaratory character. 
In  other words, the duty of restitution woidd have existed (on the ground o f 
the  general, crystallized in ternational legal principle) even if these provisions 
had not been contained in the Peace Treaties. This principle of law in its 
general form developed already  during the  Second World W ar in consequence 
of the situa tion  created  by  the  Axis Powers; the Peace Treaties were not 
necessary for the  developm ent of this proposition of law. This is proved, 
better th an  b y  anyth ing  else, by  the fact th a t  the legal principle in question 
was effective towards the neutrals, too, and also by the fact th a t on th e  
territo ry  of G erm any and  A ustria  the restitu tion  proceedings were ordered 
by the Allies in  favour o f th e  U nited N ations and of the  other countries 
occupied by  the  Germans during the  war, still before the coming in to  
operation, n ay  before th e  conclusion of the  Peace Treaties, im m ediately 
as soon as it became physically possible.

3. ANALYSIS OF T H E  MEASURES CONCERNING RESTITUTION 
OF P R O P E R T Y  T A K E N  BY T H E  ALLIED GOVERNMENTS IN  
GERMANY IN  FAVOUR OF HUNGARY

As far as our above s ta tem en t is concerned, i.e. th a t the Military Govern­
ments of G erm any applied essentially the  same principles of restitu tion 
in the H ungarian relation as in the relation of the U nited Nations, th is  
is confirmed by  the  following analysis o f the provisions concerning the  
restitution o f the  p roperty  rem oved from  Hungary:
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A )  D U TY  OF D ECLA RA TIO N  AND CONSERVATION

The MGR 19 issued on April 15, 1946, by the  American Military Govern­
m ent (and the analogous dispositions of the M ilitary Governments of the  
o ther occupying Powers), as far as the duty  of declaration and conservation 
regarding the rem oved property is concerned, assured from the beginning 
the  similar trea tm en t to the property  removed from the territo ry  of the  
U nited Nations and  to  the property removed from the territo ry  of o ther 
countries occupied by  the Germans, by laying down:

“ the term  ‘P ro p e rty ’ removed from  any area  occupied by  G erm an forces 
. . . shall m ean  a ll property, tang ib le and intangible, m ovable an d  im m ovable, 
acquired in  a n y  way directly or indirectly by  Germ ans or G erm an agents 
or persons residen t in Germany from  te rrito ry  outside of “das D eutsche R e ich” 
as it existed on  31. December 1937, while such te rr ito ry  was occupied, governed 
or controlled b y  Germany or G erm an forces”  (MGR 19 — 504, A rt. III).

This duty of declaration and conservation and the “property control’’ 
connected with i t  were not identical with the placing under allied “ property  
control” of the p roperty  of the ex-enemy nationals located on whatsoever 
title  in Germany (and Austria) and removed no t by force or duress, th is 
kind of property control being a pure war (discriminatory) measure w ith­
drawing the righ t o f free disposal. The Allies presumed that, in view of 
the  well-known circumstances (German occupation and puppet governm ent 
acting under Germ an orders), th e  removed Hungarian goods had been 
carried away by force or duress by the Germans themselves, and, therefore, 
qualified these goods as restitutable in the same way as the property having 
been removed from  the  territory of the United Nations. The Allies declared 
the  London Declaration of January  5, 1943, applicable to the ex-enemy 
countries occupied by  the Germans in the same way as to themselves.

F urther on, th e  Powers occupying Germany (and Austria) fixed also 
the  detailed conditions of restitu tion uniformly (with a few exceptions 
applied in favour o f the  United Nations) in respect of all countries. A lready 
before the conclusion of the Peace Treaties, during the  state of the arm istice, 
they  extended autom atically, by  virtue of the  general international p rin ­
ciples of law, the  rules of restitu tion decreed for the United Nations, and 
later also the M GR 19 and the  analogous “ regulations” issued by  the  
other occupying Powers, to the ex-enemy countries occupied by Germ any 
(by Italy), among them  to Hungary, too. Already a t the beginning o f 
1946, after the resum ption of th e  diplomatic relations all Powers occu­
pying Germany consented in principle to the  restitu tion of the rem oved 
Hungarian p roperty  and to the  delegation of restitution commissions, 
which began th e ir activity under the same conditions as the  missions of 
th e  United N ations and the commissions of the  other defeated nations.

9*
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В )  T H E  E F F E C T IV E N E S S  OF T H E  PU B LIC -IN TER N A TIO N A L-LA W
P R IN C IP L E  A N D  O F  T H E  P R IN C IP L E  OF T E R R IT O R IA L IT Y  IN  TH E 
R E S T IT U T IO N  O F H U N G A R IA N  P R O P E R T Y

According to  th e  foregoing, already before the conclusion of the  Peace 
T reaty , all p roperty  found on the  te rrito ry  of Germany in the  possession 
o f whomsoever had  to  he restitu ted  to  Hungary, th a t was identifiable 
and  th a t  had been rem oved by force or duress from the ownership of any­
body from the te rr ito ry  of H ungary. The international legal character of 
restitu tion  and the  principle of te rrito ria lity  was effective also in  connection 
w ith the  restitu tion  o f property  rem oved from Hungary. Claims could 
only be subm itted  by  th e  H ungarian Governm ent, through the “ Restitution 
Commissions” established beside th e  m ilitary  authorities in  Germany, 
and  only the accredited agents of the  H ungarian Government were author­
ized to  receive and  acknowledge receipt of the goods described in the 
so-called “perm its o f release” (MGR 19—501 — 502). The m ost decisive 
legal proof of the  effectiveness of th e  clear territorial principle is the 
M emorandum No. 4 o f M ay 1, 1947, o f th e  OMGUS referred to  above which, 
a fte r  having laid down in  connection w ith the m otor vehicles removed to 
G erm any th a t

“ restitu tio n  w ill b e  m ade irrespective of a )  w hether the  vehicle w as brought 
to  G erm any b y  i ts  H ungarian  ow ner a n d  sold by  him  to  a  G erm an; or b) 
w hether th e  vehicle was b rough t to  G erm any by its  H ungarian  owner 
an d  is now in  possession of th e  sam e H ungarian  owner” ,

precludes any possib ility  of m isunderstanding in respect of the  person 
en titled  to  restitu tion :

“ in  cases w here re s ti tu tio n  is m ade of vehicles in possesion of th e ir  H unga­
rian  owners (a a n d  Ъ above), i t  shou ld  be m ade clear to  such owners th a t 
th e  claim ant c o u n try  an d  n o t th e  ow ner is en titled  to  res titu tio n ” .

Accordingly, even th e  owner residing abroad is bound to  place a t the 
disposal of the  H ungarian  G overnm ent th e  property removed by  him 
w ith a  view o f its  res titu tio n  to  the  H ungarian  economic life. In  respect 
o f  restitu tion  the  r ig h t o f the  S tate  is stronger than  the righ t of the 
ow ner.4

O) T H E  ID E N T IF IC A T IO N  OF H U N G A R IA N  P R O PE R T Y .
IR R E L E V A N C E  O F  T H E  P ER SO N  O F T H E  HUNGARIAN O W N ER.
CO -O PERA TIO N  IN  T H E  SEA R CH  F O R  P R O P E R T Y

The identification o f  th e  property  was the  d u ty  of the restitution missions, 
a t  least these missions were bound to  furnish the  particulars on the  ground 
of which the res titu tio n  agency o f th e  occupying authority  could carry

4 See th e  M em orandum  N o. 4 of May 1, 1947, of th e  OMGUS on page 92. and 
also p o in t 2/d of its  M em orandum  of J u ly  28, 1948, on page 90.
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out the  identification. The rule was, here too, the same as concerning the 
property  removed from the territo ry  of the U nited Nations.5 The claim 
filed had to  contain a  detailed description of the claimed property and  all 
those da ta  which proved th a t the property in question had in fact been 
originally in H ungarian ownership. As we have already em phatically 
stressed in connection with the rem oved property o f the  U nited Nations, 
in accordance with the public-law character of the  du ty  of restitu tion  
and th e  principle of territoriality, i t  had no im portance who the present 
legitim ate owner of the removed object was. In the in terest of the establish­
m ent of the identity, the authorities dealing with restitu tion only dem anded 
the  indication of the  last known inhab itan t of the claimant country, in 
whose ownership, possession or custody the claimed object had been before 
i t  passed into the hands of the Germans. The provision of MGR 19 — 203 
pursuan t to  which all claims had to  contain a declaration stating as far 
as possible the circumstances of the  removal of the  claimed object from 
the  claim ant country, had, as we have pointed out, o f course, also to  be 
applied to the objects removed from Hungary. As in the  case of the United 
N ations, the identification was the  d u ty  of the H ungarian Government, 
both  the occupying and the German authorities were, however, obliged 
to  assist the restitution missions in  the search for property, to  provide 
for the  restoration of the “good order” and even for the transportation  
as fa r as the frontier, in the same way as in the case of any United N ation. 
The order of the OMGUS of June 11, 1947, to the “ Restitution Branch 
B avaria” laid down

“ Y ou are authorized and  directed  to  in struc t the B avarian  M inister P residen t 
th a t  all costs incident to  restitu tio n  from  Bavaria to  ex-enem y nations, inc lud­
ing H ungary, incurred w ithin rep ea t w ithin G erm any, except th e  cost of 
insurance, will be borne by th e  G overnm ent of B avaria  as the  L an d  from  
which the p roperty  is shipped. This includes storage since 1. June  1946, d is­
m antling, cra ting  an d  loading, repairs to  the ex ten t p rovided for in  parag rap h  
19 — 404 MGR, an d  tran sp o rta tio n . The procedure is th e  same as p rovided 
for in  P art 4 of T itle 19 MGR for Allied N ations” .®

The assistance rendered by the occupying Powers in the performance 
of th e  restitution activ ity  went so far th a t  they instructed the “ R estitu tion  
Control Branches” to  invite the R estitu tion Commissions to examine those 
declarations made by the German custodians on the  ground of th e  p re­
scriptions which did not figure among the submitted claims and to  complete 
their knowledge with the informations obtained from  these declarations 
(OMGUS Memorandum No. 11 of October 27, 1947). Consequently, the 
assistance formulated in the Peace T reaty  with defeated Hungary in favour 
of the  United Nations in the following way:

“The H ungarian  G overnm ent shall co-operate w ith  th e  U nited N ations in, 
an d  shall provide a t  its expense a ll necessary facilities for the search fo r and 
restitu tion  of p roperty  liable to  restitu tio n  under th is  article” ,

5 See p. 101.
6 See P a rt 4, § 401 of the  MGR 19.
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w as practically defined  b y  the  M ilitary Governments of the  Allies in Ger­
m any , namely with an effect extended to Hungary, too, and  already in the 
period of the armistice. T hereby  they  emphasized th a t everything they did 
in  respect of p roperty  rem oved from any coun try  occupied by  the Germans 
resu lted  from the new  In te rnationa l Law, “ von einer umfassenderen in ter­
staatlichen R echtsidee”  (Weiss, 1946).

D )  PR O O F AND P R E S U M P T IO N  OF “ FO R C E O R D U RESS” IN  
HUNGARIAN R E L A T IO N

T he preliminary cond ition  of restitu tion in  favour of H ungary (and in 
favou r of the o ther coun tries occupied by th e  Germans), ju st as the pre­
lim inary  condition o f claim s for the  restitu tion  o f the U nited Nations was, 
as a  m atter of course, t h a t  the  removal had  been carried ou t “under force 
o r duress” . In  respect o f  the  property  rem oved from the territo ry  of the 
U n ited  Nations, as we have m entioned above, the  existence of “ force or 
du ress” was presum ed b o th  by  the  dispositions of the occupying authorities 
o f  th e  Allies in G erm any  and by the Paris Peace Treaties in all cases where 
“ th e  goods existed in  th e  claim ant nation a t  the time of occupation” ,7 
a n d  the  burden o f p ro v in g  the  contrary fell upon the Germans (and the 
o th e r  vanquished). T he application of force, as i t  appears from  the above- 
c ited  para. 4 of the  M em orandum  No. 6 of the  OMGUS8, had to  be presumed 
also in  the case of th e  o th e r  countries occupied by the Germans (so in the 
case of Hungary, too) i f  th e  claim ant country proved th a t the removal had 
been carried out under the orders of the nazi puppet government. Consequently, 
in  all those cases w here th e  H ungarian Governm ent could refer to the fact 
t h a t  the  removal o f a  p ro p erty  had been based on the orders of the so-called 
Szálasi government re le v an t to  the  general “ Verlagerung” or “Räumung” 
o r on another d isposition  of a  general character, the use o f force had to 
be regarded forthw ith  as verified. In  any o ther cases the application of 
force or duress was to  be proved by H ungary in each case separately, 
as in  general by th e  countries th a t  did not belong to the U nited Nations. 
T his distinction, how ever, had hardly any im portance in the case of H un­
gary , since the general use of force against the  Hungarian authorities, 
enterprises and p riv a te  persons was uncontested.

Among the goods rem oved  from  the territo ry  of the countries not belong­
ing  to  the U nited N a tio n s (among them  from  Hungary) the  goods th a t 
h a d  a  scientific, h isto ric  or artistic value or in  general a cultural value 
were subject to a  special trea tm ent. These had  to  be restitu ted  in specie 
even if  they were tra n sp o rte d  to  Germany w ithout the use of force, by way 
o f a  recognized com m ercial transaction (Memorandum No. 6 of May 28, 
1947, of the OMGUS).9

7 See p. 105.
8 See p. 128.
9 T h e  defeated S ta tes, a s  w e h av e  m entioned above, undertook in  th e  Peace Treaties 

th e  obligation in  fav o u r o f  th e  U nited  N ations th a t  if  “ it  is impossible for H ungary 
to  m ake  restitu tion  o f  o b je c ts  o f a rtistic , historic o r archaeological value belonging
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E ) D URATION OF TH E G ERM A N  OCCUPATION. OCTOBER 15. 1944,
AS TH E IN IT IA L  DATE IN  R ESPEC T O F TH E DUTY OF 
R ESTITU TIO N

The determ ination of the period of occupation by Germany (Italy) has, 
according to  the  foregoing, a  very great importance in the  case of bo th  
th e  claimant U nited Nations and the o ther countries. P ursuan t to  the  
prescriptions of the Allies, restitution under International Law, th a t  is 
to  say returning to the Government, could only be claimed in respect of 
property th a t had been rem oved during the  occupation. As referred to  
above, these periods were fixed in respect of the various States entitled  
to  restitution and being outside of the sphere of the U nited N ations by 
th e  Memoranda No. 4 and 6 of the OMGUS.10 For H ungary the period 
o f  occupation was fixed in the  trac t of tim e lasting from October 15, 1944, 
to  May 15, 1945.

In  the case of Hungary the  determ ination of the initial date  of occupation 
had  a particular importance as this country  passed stricto iure till the 
conclusion of the  armistice for an ally of Germany, the removal, however, 
o f the m ajority  of the goods was carried out on the orders and under the  
occupying German authorities after the accession to power of the so-called 
Szálasi governm ent on October 15, 1944. A t first the Allies (with the 
exception of France and the  USSR) did no t recognize the  restitu tion d u ty  
for the period between October 15, 1944, and January  20, 1946, later, 
however, also the United S tates of America, in the zone of occupation to 
which the m ajority  of the rem oved goods had gone, recognized in the  above- 
mentioned Memoranda of the  OMGUS the date of October 15,1944, as the 
beginning of the occupation of Hungary.

On the ground of the form al legal conception m entioned above, the 
H ungarian Paris Peace T reaty  finally chose the date of Jan u ary  20, 1945, 
th e  day of the  conclusion of the arm istice as the opening date of the 
occupation o f Hungary and, accordingly, also of the  restitu tion d u ty  
established in favour of H ungary. The Soviet Union and France, however, 
maintained the date of October 15, 1944, after the conclusion of the Peace 
Treaty, too.

Accordingly, in respect o f the date of the  occupation of H ungary there 
was no legal unanimity, and it was all the  more difficult to  decide this 
question because in the history  of In ternational Law there hardly existed 
a n y  precedent for a belligerent State to  occupy and plunder as an enemy 
th e  territo ry  of its proper ally, as Germany did it w ith H ungary and her 
o ther allies. B ut is the legal basis of the  restitution d u ty  in ultima analysi 
indeed the occupation in the  sense of International Law?

t o  the cu ltu ra l heritage of th e  U nited  N ation from  whose te rr ito ry  such objects were 
rem oved by force or duress by  H ungarian forces, authorities or nationals, H ungary  
sh a ll transfer to  the  U nited  N ation  concerned objects of th e  sam e k ind  as, an d  of 
substan tia lly  equivalent value to  the objects removed, in so far as such objects are 
obta inab le in  H ungary” (H ungarian  Peace T rea ty  Art. 24, para. 2).

10 See pp. 128, 132.
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Professor K aufm ann11 correctly alludes to  the  somewhat uncertain 
a ttitu d e  adopted by  th e  MGR 19 and the  London Declaration, which is 
th e  basis of the  whole law  of restitu tion, in respect of the determ ination 
o f the  “ countries e n titled  to  restitu tion” .

“ W as die Gebiete b e tr if f t” — says K aufm ann — “ aus denen die res ti­
tutionspflichtigen O bjek te  entfernt worden sind, so sprechen die Titles 
18 und  19 nur von ‘B esetzung’ durch die Deutschen, während die D ekla­
ration  vom 5. 1. 1943 au ch  von ’K ontrolle’ durch Mächte, m it denen die 
deklarierenden M ächte sich im  K riegszustand befinden, spricht.”

This legal vagueness a n d  lack of precision has a  particular im portance 
in  the  case of H ungary. According to  th e  German Professor K aufm ann 
th is country could n o t be  regarded as a  S tate “ occupied” by Germany 
b u t only as a State “ con tro lled” by it. By virtue of the  London Declaration, 
however, it  should be qualified  as entitled  to  restitu tion even on this ground, 
in  contradistinction to  A ustria , in respect of which K aufm ann points ou t 
interestingly th a t  “ jedenfalls kann Österreich . . .  n icht als ‘claim ant 
na tion ’ in B etracht kom m en, da es weder zu den ‘allied countries’ gehört, 
noch sein Gebiet von D eutschland  besetzt war: es war von Deutschland 
annektiert, und die A nnektion  war von den anderen Mächten de jure 
anerkann t worden” ( s ic \) .

As we know, the  Allies considered the occupation of Austria and hence 
her righ t to  restitu tion  as indisputable, while in respect of Hungary th ey  
hesitated  whether th ey  should  consider her occupation by  Germany as 
having taken place on O ctober 15, 1944. A nd yet nobody can challenge 
th a t  H ungary was occupied or, if  we prefer to  p u t i t  like tha t, controlled 
by  the  Germans, a t  least “de facto” , since March 19, 1944. So this country 
was to  be regarded as e n title d  to  restitu tion  by virtue of the  fundam ental 
docum ent underlying i t  (London Declaration), a t  any ra te  in consequence 
o f th e  fact of having come under German control and from its date on. 
(As also Professor K au fm ann  recognized it.)

In  other words: ju ris ts  like Professor K aufm ann consider the fact o f 
having come under G erm an control (in the  case of Germ any’s former allies) 
as having the same legal consequences as occupation, in  conformity with 
th e  te x t of the London D eclaration (“property , rights and interests o f 
any  description w hatsoever which are, or have been, situated in the  
territories th a t have come under the occupation or control, direct or 
indirect, of the governm ents with which th ey  are a t  w ar” ) and so it  was 
accepted as true by the  legislature of the Allies during the  state of arm i­
stice.11 12

In  any case, it  is certain  th a t  when in  respect of Germ any’s allies th e  
in itia l date of the  Germ an occupation and a t  the same tim e of the restitu ­
tion  d u ty  was fixed by  th e  Peace Treaties as being the date  of the signature 
o f the  Armistice A greem ent, the  Allies forgot the London Declaration 
which served as a basis for th e ir  proper legal system of restitution, in respect 
o f which they  layed down in  MGR 19 —100.1. th a t  “ the question of restitu -

11 (1949) P a r t VI para . 22.
12 See MGR 19—504, p . 129.
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tion o f property rem oved by the Germans from Allied countries m ust, 
in all cases, be examined in light of the Declaration of January  5, 1943.” 13

The fact, however, th a t  the date of the occupation of H ungary was 
incorrectly stated by th e  Peace Treaty did not and does not, in our opinion, 
preclude Hungary from claiming, in addition to her rights assured to  her 
by the Peace Treaty, the  restitution of the property removed by the  Ger­
mans from  her territo ry  by  force or duress. Hungary can thereby rely on 
the principles of the London Declaration and on the rules of law enacted 
by the Allies. Her claim is all the more legitimate because she demands 
the restitu tion of the H ungarian property in the first instance not on the  
ground o f the Paris Peace Treaty b u t in virtue of the  whole new law of 
restitution created by  the  Allies.

The legal basis of th e  restitution du ty  is, according to  these principles 
of law, in  any case and  in all relations the removal of property by force 
or duress. The determ ination of the period of occupation or control was no t 
a purpose in itself b u t i t  had only in view to fix the  period in which the  
apphcation of force or duress m ay be presupposed or, in  the given case, 
presumed. In  the case of H ungary the Allies were obliged to concede th is 
for the period from October 15,1944, on (and duringthe sta te  of the arm istice 
they actually  did so, w ith the  exception of Great Britain). The fact th a t  in  
the Peace Treaty the Allies fixed the date of the beginning of restitu tion 
in the alleged legal in itial moment of the German occupation, i.e. in the  
date of the  signing of the Armistice Agreement, does not alter the  case 
in the least. By doing so the Allies turned against their own earlier legal 
practice exercised un til then, and forgot the provision of the London 
Declaration and of the  MGR 19, recognized by Professor Kaufm ann too, 
according to which the  “ controlling” of a territory  by Germany has to 
be considered for the purpose of restitution as being of an identical character 
and having the same legal effect as occupation in the sense of In ternational 
Law.

F ) TIM E LIM IT FO R  T H E  FILING OF CLAIMS

As far as the tim e lim it for the submission of the restitution claims 
is concerned, the Powers occupying Germany (and Austria) did not assume 
a rigid standpoint in the  so-called armistice period. The purpose was to  
term inate the restitution in  the interest of the claimant countries as quickly 
as possible. In  this period no final tim e limit was fixed for the filing of 
the claims. Only after the coming into operation of the  Peace Treaties 
became the tendency manifest th a t also the Allies desired from their point 
of view to close the restitu tion proceedings as quickly as possible. As to  
the restitu tion of the removed property situated in the  Soviet and French 
zones, the  occupation authorities did not want a t all to  fix a tim e lim it.14

13 The MGR 19, as i t  is well-known, was extended to  all S tates entitled to  re s titu ­
tion (Memorandum No. 6 of the  OMGUS, see p. 129.).

14 See also p. 110.



CHAPTER VII

THE HUNGARIAN PEACE TREATY

W h at change was b rough t about by the  H ungarian Peace Treaty in the 
question of the  res titu tion  o f th e  p roperty  removed from Hungary?

According to  the  original te x t of the  Peace Treaty adopted by the Paris 
Conference H ungary  w ould have waived, bo th  on her own behalf and on 
behalf of her nationals, a ll claims against Germany including all debts 
ou tstanding  on May 8, 1945. The French te x t of the Peace Treaty added 
to  th is th a t: “cette rénonciation n’affectera en rien les dispositions adoptées 
en faveur de la Hongrie ou des ressortissants Hongrois par les Puissances 
occupant V Allemag ne’’. This te x t  did not speak expressly of the  restitution 
o f  the  property rem oved to  G erm any b u t only wanted to  sanction the 
m easures th a t  had  been tak e n  or were in tended  to  be taken by the  occupation 
authorities in G erm any w ith  regard to  the  restitu tion  of H ungarian property 
on  the  ground of the recen tly  formed general In ternational Law. The 
H ungarian  delegation tak in g  p a rt in the  peace negotiations did not, on 
th e  one hand, consider th a t  th e  goods in  Hungarian ownership th a t had 
originally been located in  G erm any were covered by this te x t  and wanted, 
on  the  other hand, to  ob ta in  the  confirm ation by a trea ty  of the duty  th a t 
h a d  been spontaneously undertaken  by  th e  Allies on the ground of their 
ow n legal principles concerning the restitu tion  of the property  removed 
to  Germany by  force or duress. The H ungarian delegation, therefore, in 
o rder to confirm the  new general rules of In ternational Law, continued 
to  insist on the  se ttlem ent o f the  question of the H ungarian property 
rem oved to G erm any and w ith  the  help of the  French and Soviet delegations 
succeeded in achieving th a t  th e  final te x t of Article 30 of the  Peace Treaty 
was drafted a t  the  last conference of the  ministers of foreign affairs in 
N ew  York as follows:

“ I. F rom  th e  com ing in to  force of th e  p resen t T reaty, p roperty  in  Germany 
of H ungary  an d  of H u n g arian  nationals shall no longer be tre a te d  as enemy 
property  a n d  a ll restric tio n s based on such  trea tm en t shall he removed.

2. Iden tifiab le  p ro p e r ty  of H ungary  an d  of H ungarian  nationals removed 
by  force or duress from  H u n g arian  te rr ito ry  to  G erm any by  Germ an forces 
or au thorities a f te r  J a n u a ry  20, 1945, sha ll be eligible for restitu tion .

3. The resto ra tio n  a n d  re s titu tio n  o f H ungarian  p roperty  in Germany 
shall be effected in  accordance w ith  m easures which will be determ ined by 
the  Powers in  occupation  of G erm any.

4. W ithout prejud ice to  these  an d  to  a n y  o ther dispositions in favour of 
H ungary  an d  H u n g arian  na tionals  by  th e  Powers occupying Germ any, Him-
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gary  waives on its own behalf and  on behalf of H ungarian  nationals all claim s 
against Germany an d  G erm an nationals outstanding on May 8, 1945, excep t 
those arising out o f contracts an d  o ther obligations en tered  into, an d  rig h ts  
acquired, before Septem ber 1, 1939. This waiwer sh a ll be deemed to  include 
debts, all in tergovernm ental claims in  respect of arrangem ents en tered  in to  
in  the  course of th e  w ar and all claim s for loss or dam age arising du ring  th e  
w ar.”

1. TH E ANALYSIS OF ARTICLE 30. TH E “ DECLARATORY” 
NATURE

Consequently, para. 1 of Art. 30 expressly refers to  the  property s itua ted  
in Germany and being in Hungarian ownership th a t  came, as enem y 
property, in pursuance o f the war discriminatory measures of th e  Allies 
under property control on the  occasion of the occupation, and could therefore 
not be disposed of by their owners. Accordingly, in  virtue of para. 1 th is 
property shall no longer be treated  as enemy property  and all restrictions 
based on such treatm ent shall be released as from th e  coming in to  force 
of the Peace Treaty, in o ther words: in respect of such property the original 
legal status of the owner shall be restored. The “restoration” did n o t m ean 
for the owners more right than  they originally had: i t  m eant the restoration  
of the legal status in which the property had been before it was placed 
as enemy property, under the control of the Allies. We have to stress here 
em phatically th a t th is para, of Article 30 of the Peace Treaty was not 
intended to provide for the property having been removed by force or 
duress to  Germany. In  fact, the said property was taken out from  the 
sphere of the enemy property placed under property control and belonged 
to a separate category of “property control” comprising the p roperty  
removed by the Germans from the occupied territories.

Paragraph 2 of Article 30, as we have alluded thereto several tim es, 
does not constitute new law but only declares the principle of law th a t  was 
applied by the victors for a long tim e in their zones of occupation, as a 
rule of general In ternational Law. Accordingly, it maintains the obligation 
undertaken spontaneously and unilaterally by the Allies towards H ungary 
during the  state of armistice, in accordance with their proper principles 
of law universally proclaimed to the effect th a t th e y  would res titu te  any 
identifiable property having been removed from Hungary. The provision 
in question does not w ant, on the whole, to alter in pejus this obligation, 
in spite of the fact th a t  — for incorrectly in terpreted  theoretical reasons 
based on International Law — it fixes erroneously and in opposition to 
the London Declaration the  date of the  beginning o f the  German occupation 
of Hungary. On the contrary, a t the request of th e  Hungarian delegation 
it wants to confirm in favour of H ungary by means of a treaty  th e  above- 
cited tex t of the T reaty  adopted in P aris ; this provides the carrying through 
of the restitution proceedings on the  ground of th e  general In ternational 
Law formed by the Allies, under unchanged conditions (“n ’affectan t en
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rien  les dispositions adoptees en faveur de la  Hongrie. . . ” ).х In  the Peace 
T re a ty  the Allies desired  to  assure to  H ungary  in the field o f restitution 
a t  least as much as th e y  d id  spontaneously during the s ta te  of armistice. 
T he fact th a t para . 2 o f  Article 30 has only  a “ declarative” and not a 
“ constitu tive” charac te r, is proved by th e  circumstance th a t  the wording 
o f th is  provision is en tire ly  identical w ith th e  wording o f the  MGR 19 
c ited  often by us, m oreover i t  presupposes the  knowledge o f the la tte r 
b y  th e  parties. W hen P arag raph  2 of A rticle 30 speaks of “ identifiable” 
p roperty  and em ploys these term s: “rem oved by force or duress from 
H ungarian  te rrito ry  b y  G erm an forces or authorities” , i t  refers to the 
definition of MGR 19—§ 100.1 and 100.2 well known by  the  parties.1 2 
Sim ilarly, in the  ligh t o f  the MGR 19 i t  m ay  be revealed w hat the Peace 
T re a ty  means by  th e  term s “ shall be eligible for restitu tion” . As to the 
question what the  te rm s “rem oved by force or duress by German forces 
o r authorities” precisely  m ean in  the case o f the occupied “ ex-enemy” 
countries, we m ay invoke, beside the MGR 19, the help o f the OMGUS 
M emorandum Nr. 6,3 too , according to which if  the claimant nation proves 
th a t  the  removal was m ade in  pursuance o f  a general disposition of the 
nazi puppet governm ent, th is fact is considered as bearing all the marks 
of a removal by force effected by German m ilitary and civilian authorities.

In  connection w ith  th e  notion of “eligibility” we have to  recall the fact 
t h a t  th e  MGR 19 m akes a  distinction betw een “ absolute r ig h t” to  restitu­
tio n  and “eligibility” . The U nited  N ations have an absolute right to 
res titu tion  in respect o f  p roperty  concerning which the application of 
“ force or duress” m ay  be  presum ed. The p roperty  removed from  the te r ­
r ito ry  of the U nited N ations in some other way, ju st as the property  removed 
b y  force or duress from  th e  o ther countries occupied by G erm any (among 
these  from Hungary) is subject to  restitu tion  only insofar as i t  does not 
affect the work of th e  p lan ts  allocated in favour of the v ictor States for 
reparations (in the  case o f the  U nited N ations), or for the necessities of 
th e  German economic m inim um  (in the case o f th e  other occupied countries).4 
The official in te rp re ta tion  of th e  term s “ absolute right” and “ eligibility” 
is given by the M GR 19 and by  the M em oranda based on it, according 
to  which the difference betw een the  two concepts consists in the  fact th a t 
in  th e  first case there  is no exception to the  restitu tion  duty, in  the second 
case, however, certain  objects o f a  definite character are tak en  out from 
th is  d u ty  by the executive authorities on th e  ground of counterclaims. 
I t  is im portant to  stress th is repeatedly, because without the  knowledge 
o f th e  usage, the te rm  “ eligible” m ay give rise to  misunderstanding: the 
te rm  itself means som eth ing  th a t  m ay be chosen, selected, and  so it  might 
allude to  the fact th a t  th e  choice of the restitu tab le  property has a facul­
ta tiv e , optional character. I t  follows w ithout doubt from th e  generally 
accepted  terminology th a t  in th e  case of the  ex-enemy States i t  was com­
pulsory  to  designate for res titu tio n  the p roperty  in question, with some

1 See th e  original d ra f t  o f  th e  Peace T reaty, p. 138.
2 See pp. 104. ff.
3See p. 128.
4 P a ra . 5 of the M em orandum  N o. 6 of May 28, 1947, of the OMGUS, p. 129.
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exceptions justified by the German economic minimum. Consequently, 
th a t explanation of Article 30 of the Peace T reaty according to  which 
para. 1 would contain an “ im perative” provision, and para. 2 a “facultative” , 
“optional” one, can in no way be considered as correct. Pursuant to  para .
1, all H ungarian property situated in Germany and placed under “p roperty  
control” owing to enemy ownership has to  be released from “ con tro l” 
without exception, whereas the Hungarian property removed by force or 
duress to  Germany has to  be restitu ted  only in the case, but then b y  all 
means, when it cannot be legally claimed for the purpose of the G erm an 
economic minimum. Accordingly, both the  first and the second paragraph  
contain imperative provisions. As a m atte r of course, our statem ent th a t  
para. 2 of Article 30 is also of a cogent character concerns only the  d u ty  
of “ restitu tion” in principle, and the deadline of January  20, 1945, as is 
evident also from a comparison with para. 3, bound the Allies only insofar 
as “ex” Peace T reaty  they could not refuse the restitution of p roperty  
having been removed after th a t date. I t did not mean, however, as we have 
pointed out above,5 that Hungary was not entitled to claim the restitution 
of the removed property on the ground of the general principles of restitution 
established by the Allies (primarily on the ground of the London Declaration), 
and particularly  it  did not mean th a t  the  Allies would not have been 
entitled also to restitu te, in accordance w ith their proper former regulations, 
any property  removed “ with force or duress” before January  20, 1945.

In  our view, para. 2 of Article 30, departing from the new in ternational 
principles established by the Allies, confirms in the last resort, b y  the  
force o f an international treaty , the legal du ty  spontaneously and u n ila t­
erally undertaken, more precisely recognized already during the period of 
the armistice, according to  which the identifiable property which was 
removed from H ungarian ownership by force or duress after Ja n u ary  20, 
1945, more correctly after October 15, 1944,6 to Germany, has to be re tu rn ed  
to  H ungary. In  order to  understand entirely the wording of the te x t, we 
m ust invoke the help of the rules of law fram ed by the Allies in Germ any, 
and we m ust rely on everything set ou t above in detail concerning the  
questions: 1. what does the identification of Hungarian property m ean ,7
2. when can the case of force or duress be considered as existent,8 3. when 
is i t  possible to speak “of the removal by  the German forces and au th o r­
ities” 9 and finally 4. w hat does “eligibility” m ean?10

I t  is a m atter of course th a t beside these definitions the precise in te r­
pretation of the term  “restitu tion” is of the greatest importance. I t  can be 
sta ted  from a comparison of para. 2 of Art. 30 and of the MGR 19 w ith 
the orders issued by  the occupation authorities on the basis and on the  
analogy of the former th a t the restitu tion of removed property can, even 
in the  Hungarian Peace Treaty, in no way mean its  returning to  the

5 See p. 137.
6 Regarding the opening d a ta  of th e  G erm an occupation see above, p . 135.
7 See p. 132.
8 See p. 134.
9 See p. 140.

10 See p. 140.
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individuals concerned. “ R estitu tion” , in contradistinction to  “restoration” , 
in  the common techn ica l terminology of the Peace T reaty and of 
these orders, s tr ic tly  m eans the  return  o f th e  property by Government to  
Government.11

Pursuant to  pa ra . 3 o f  A rt. 30 “the restitu tion  and restoration of H un­
garian  property shall be  effected in accordance with measures which will 
be determined b y  th e  Pow ers in occupation of Germany” . Accordingly, 
th e  Peace T reaty  e n tru s te d  the  Powers in  occupation of Germany with the 
establishm ent o f th e  ru les  o f “restoration” (the procedure of the abolish­
m en t of restrictions in  favour of the ow ner according to  para. 1) and o f 
“ restitu tion” (the genera l re tu rn  of p roperty  to  the H ungarian Govern­
m en t according to  p a ra . 2).

The wording o f p a ra . 3 o f  Article 30 would doubtlessly perm it the assum p­
tio n  th a t the Peace T re a ty  has a new regulation in view to be made by  
th e  Allies in the  fu tu re . I n  our opinion, however, albeit we, too, emphasize 
constantly  the g rea t im portance of the wording of the Peace Treaty, no 
exclusive im portance can  be a ttribu ted  to  the  terminology, particularly 
i f  such provisions are  in  question th a t m ust be interpreted by other means 
o f legal in terpretation, p rim arily  on the ground of the travaux préparatoires 
in  a  different sense. T h is follows from th e  basic rule of In ternational Law 
th a t  the States have to  perform  bona fide  th e ir obligations resulting from 
international trea ties. I n  poin t of fact, as we have pointed out above in 
detail, the rules o f re s titu tio n  in the technical sense of the term  were 
established by th e  Allies also in the H ungarian  relation already before 
th e  conclusion o f th e  P eace  Treaty, and these rules resulted from the same 
legal principles th a t  h a d  been applied in  respect of the restitution of the  
p roperty  wrongfully rem oved  from the te rrito ry  of the U nited Nations. 
Thus, the problem is w hether anything can be found either in the Peace 
T re a ty  itself or in  th e  travaux préparatoires or elsewhere, from which the  
conclusion could be d raw n  on good grounds th a t  the Allies which signed 
th e  Peace Treaties desired  to  alter, to the  prejudice of Hungary, the rules 
o f  International Law  concerning restitu tion  decreed by them  in the H un­
garian  relation before th e  conclusion o f th e  Peace Treaty. As we have 
exposed above, th e  w hole history of the  provisions in question of the 
H ungarian Peace T re a ty  proves th a t the  Allies did not w ant to  modify 
in  pejus the claim o f H u n g a ry  to  restitution, b u t on the contrary, in accord­
ance with the H u n g arian  request, they  w anted  to confirm by an in te r­
national treaty  those ru les which had till th en  not been expressly codified 
b u t  generally applied in  practice. W ith full knowledge of the antecedents 
we m ay conclude th a t  p a ra . 3 of Art. 30 o f th e  Hungarian Peace Treaty, 
w hich provides th a t  “ . . . t h e  restoration and  restitution of H ungarian 
p roperty  in Germ any sh a ll be effected in  accordance with measures which 
will be determined b y  th e  Pow ers in occupation of Germany” , only confirms 
b y  th is  wording — p a rticu la rly  in connection w ith para. 2 of Art. 30 (the 
assum ption concerning p a ra . 1 see below) — the right of the Allies to  
determ ine the rules o f  th e  restitution procedure, bu t i t  does not mean

11 See also the co m p ara tiv e  analysis of the  re le v an t French and English technical 
te rm , p . 48.
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th a t  the Allies, abandoning their proper regulations of restitution in  general 
and the rules already enacted and applied concerning the H ungarian 
restitu tion in particular, wanted to establish new rules differing from  the 
old ones in respect of the restitution of the H ungarian property removed 
to  Germany. I f  the  Allies had wanted to introduce new rules in place of 
th e  old, they would have without doubt referred thereto somehow in 
para. 3, in view of the  fact th a t  in the period o f the armistice th e  whole 
system  of restitution had already developed in its  details and had acquired 
entire legal force, so it  could hardly be passed over in silence. Consequently, 
there  is no doubt th a t  the Allies wanted to m aintain unchanged th e  in te r­
national legal regulation made in this respect prior to the conclusion of 
the  Peace Treaty. They recognized its legal valid ity  without any alteration 
and  by para. 3 of A rt. 30 they  only wanted to  express th a t the occupation 
authorities of Germany will simply continue, in accordance w ith their 
proper rules, the  restitution proceedings in stitu ted  already in th e  state  
o f the  armistice. Thus, para. 3 of A rt. 30 emphasizes, better th an  anything 
else, the declarative character of para. 2 of A rt. 30. Even if th e  Peace 
T reaty  had not provided for the question of restitu tion  ex contractu, these 
proceedings should have nevertheless been carried on continuously, in 
accordance with the  international legal principles established by  the 
Allies.12

We do not contest, of course, th a t after the coming into operation of the 
Hungarian Peace T reaty  the Allies were authorized to frame new in te r­
pretative rules concerning restitution, or rules improving the existing ones, 
by  reason, however, of the declarative character o f these provisions of the 
Peace Treaty, th ey  were only authorized to do so if the question had not 
ye t been regulated previously, and only under the  self-evident condition 
th a t  the new rules of law could not run counter to  the principles of law 
already developed. Paragraph 3 of Article 30 of the Peace T reaty  could 
by  no means authorize the occupying Powers to  enact such new rules 
which would result in the non-performance of restitution. All acts in stru ­
m ental in the frustration of restitution are illegal from the  viewpoint 
of International Law and we shall draw the a tten tion  to such acts below, 
in connection w ith the  restitution of the H ungarian property from  the 
American zone of Germany, with the restitu tion du ty  of Germany based 
on her proper conduct, and with the Austrian restitution.

The circumstance th a t the provisions of A rt. 30 of the Peace T reaty 
concerning restitu tion  have no constitutive bu t only a declarative character 
is m ost conspicuously shown by the fact th a t a fte r the coming into operation 
of the  Hungarian Peace T reaty  the Allies did not enact any new legal pro­
visions of principle importance in the field o f restitution. The restitu tion  
proceedings were exclusively based on the rules o f law created previously. 
The term  “will be determ ined” of para. 3 probably concerns in  the  loose 
wording of the  Hungarian Peace Treaty exclusively the procedural rules 
o f “ restoration” , the  enactm ent of which the  Allies had already begun

12 Cf. below, th e  transfer to  the  A ustrian authorities o f th e  restitution o f th e  property  
rem oved to  A ustria, p . 162.
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before the  coming in to  force of the  Peace T rea ty ,13 the m ajority  of these 
rules, however, were enacted  only after the T rea ty ’s coming into operation.

Parag raph  4 of A rticle  30, in which H ungary waives all claims against 
G erm any and Germ an nationals outstanding on May 8, 1945, on her own 
behalf and  on behalf o f  H ungarian  nationals expressly lays down th a t  the 
renunciation does n o t affect either the  “resto ra tion” falling under para. 
1 o f th e  same Article an d  the  “ restitu tion” falling under para. 2, or the 
provision by virtue o f which these proceedings have to be effected accord­
ing to  the  principles established by  the Powers occupying Germany. 
As we have said in th e  in troduction  of the  present Chapter, the whole Article 
30 in  its  present co n tex t was included into th e  tex t of the Peace Treaty 
on th e  request of th e  H ungarian  delegation (of which the au tho r of the 
p resent work was also a  m em ber), a fter the adoption of the final te x t  by the 
Paris Conference, a t  th e  last conference of the  ministers of foreign affairs 
held in  New York, an d  its  essential objective was to lay down explicitly 
th a t  the renunciation of the claims against Germany required by th e  original 
te x t covered only th e  pecuniary  debts, b u t did not affect the claims for 
restitution of the property that had originally been situated in Germany or had 
been wrongfully removed thereto.

2. T H E  RESTITUTION OF T H E  PR O PE R T Y  REMOVED TO
GERM ANY A F T E R  T H E  COMING IN TO  OPERATION OF THE 
PEA C E TREATY. T IM E LIMITS. T H E FR EN C H  AGREEM ENT

L et us see how these provisions based on the  new general In ternational 
Law, an d  also the Peace T reaty  itse lf were carried out in the period follow­
ing th e  coming in to  force of the  Peace Treaty.

From  a legal point o f  view the  coming into effect of the H ungarian Peace 
T reaty  did not in th e  least a lter the  restitu tion  proceedings of th e  Allied 
Powers occupying G erm any (and A ustria); these Powers did not introduce 
new procedural rules. E ssen tia l differences betw een the H ungarian and the 
restitu tion  authorities, a t  least a t  the  beginning, only arose concerning 
the application of th e  te rm  of Ja n u ary  20, 1945. Considering, however, 
th a t  th e  restitu tion proceedings, especially those instituted in  favour 
of th e  U nited  N ations, h ad  already lasted for a  long time, the occupying 
Powers desired to  get r id  o f the  expenses of the  maintenance of th e  restitu ­
tion organization and  to  term inate the  whole procedure as quickly as 
possible. For this reason , as far as the  property  removed to Germany was 
concerned, the Am erican authorities had begun already in November 1947 
to fix  th e  tim e lim its an d , in accordance w ith th e  spirit and practice of the 
whole procedure, m ade no distinction between U nited Nations and  van­
quished States. The OMGUS fixed the  term  of A pril 30,1948, for the  admission 
of restitu tion  claims14 w ith  the  proviso th a t, a fte r th is date, claims concern­
ing goods declared by  th e  G erm an custodians under the orders on “ property

13 See p . 146.
14 T he Bulletins No. 23 a n d  26 of th e  OMGUS.
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control” would only be perm itted to be filed in such cases where the res titu ­
tion missions concerned obtained the declaration tardily . For ruling on these 
claims there was no tim e limit fixed a t  th a t tim e; the OMGUS w anted to t 
end the  restitution proceedings for all claimant nations by December 31, 
1948. From  this date on the liquidation of the restitution organization 
commenced in the American zone o f Germany and term inated in essence 
(but no t from a legal viewpoint) on June  30, 1949.15 At the same tim e 
the restitu tion organization functioning in the British zone of Germany 
also finished its actual activity. France and the Soviet Union, as we have 
said, did not fix a term for the presentation of the restitution claims and for 
the carrying through of the proceedings. Our restitution mission continued 
its ac tiv ity  undisturbed in the occupation zones of these Powers till the 
term ination of the S ta tu te  of Occupation. Concerning the French zone, 
between France and H ungary a separate agreement was signed: on February  
19, 1948, the two Governments agreed on the reciprocal restitution of all 
identifiable removed property w ithout fixing a tim e limit. This was, by  the 
way, the  only restitu tion agreement based on reciprocity.16

3. T H E  UNLAW FUL SUSPENSION OF RESTITUTION IN T H E  USA 
ZONE. THE “ DECONTROL” PROCEEDINGS

In  the  spring of 1948 the United States, desiring to pu t political pressure 
on H ungary, ordered the  Hungarian restitution mission to leave the  occu­
pation zone, and thus hindered the realization of restitution in its very important 
last phase. I t  became impossible to  file any further claims, no m atte r how 
well-founded they were, to supplem ent occasionally the required “ proof 
of force” and to resort to  a legal rem edy against the  dropping of restitu tion  
claims on formal grounds, considering the high num ber of dropped claims, 
resulting from the application of the  deadline of January  20, 1945, their 
filing ought to have been rendered even more easy just a t tha t tim e. Thus,

15 Regarding the closing term s, see p. 110. too.
16 The Agreement betw een A lphand an d  Vásárhely is as follows:

“ la  délégation hongroise en réaffirm ant l’obligation lui ineom bant au x  term es 
de Particle 24 du  T ra ité  de Paix , v isan t la restitu tion  des biens identifiables 
se trouvan t en  Hongrie et qui o n t é té  enlevés p a r  force ou la con tra in te  du 
territo ire franpais, déclare que les au torités com pétentes hongroises so n t to u t 
disposées ä poursuivre á  ce su je t, dans un  dólai aussi bref que possible e t en 
vue d ’aboutir a u  réglement de la  question, des négociations d irectes avec le 
service com pótent de la Légation de Prance.

Le Gouvernem ent franijais es t disposé á proeéder pour sa p art á la  restitu tio n  
aussi rapide que possible des biens hongrois se tro u v an t sur le te rrito ire  fran<jais 
ou dans les zones d ’occupation fran<jaise de l’A utriche et de l’A llem agne et 
notam m ent de l ’or non m onétaire trouvé dans la  zone fran§aise d ’occupation 
en Autriche des q u ’il aura été é tab li que ce m étái est d ’origine hongroise.”

10
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th e  participation o f H u n g ary , together w ith the  other nations, in the Inves­
tigation  Commissions organized in order to  search for identifiable property 
becam e impossible, no r was i t  possible to  retransport those goods in respect 
o f which the expelled R estitu tion  Commission had already obtained a 
“ release” from the  re s titu tio n  authorities. In  short, the whole restitution 
procedure was rendered  quite  impossible a t  a moment when the greatest 
p a r t  of the p roperty  rem oved  doubtless from  H ungary by force or duress 
was still stored in  th e  A m erican zone of Germany, and was to  a large extent 
even registered th ere  as such.

The legal consequence o f the  American m easure was th a t  the property 
in  question, which, on th e  ground of the A ct No. 52 of the USA zone was 
till then  registered in  th e  group of “ the U nited  Nations and Neutrals” 
and  in the category o f  “ P roperty  removed from the territo ry  occupied 
by  Germany” , was tran sfe rred  to  the category “other enemy property, 
Axis Powers” , belonging to  the  same group as the German property: 
th is  category was no longer subject to global restitution effected for the 
Government b u t fell under the release for the individuals entitled thereto, 
the so-called “decontrol procedure” .

This decontrol p rocedure was, by the way, already introduced in the 
Am erican zone on Ju n e  25, 1947, i.e. before the  coming into force of the 
Peace Treaties, though a f te r  their signing w ith a view to releasing from the 
blocking the ex-enem y p ro p erty  taken under “ property control” and not 
eligible for restitu tion .

4. WAS THE E X P U L S IO N  OF TH E RESTITUTION MISSION AND 
T H E  APPLICATION O F  T H E DECONTROL PROCEDURE 
W ITHOUT R E STITU TIO N  PROCEEDINGS LEGITIMATE?

According to the  dispositions of the American authorities (OMGUS 
P roperty  Control Office) the  institution of the  “ decontrol” procedure 
had  to  be requested from  th is  office directly by the owner (consequently 
w ith  the exclusion o f his Government) who had to  designate an attorney 
in  Germany whose d u ty  w as to  verify the legal title and to conduct the 
whole proceedings connected  with the release of the property, finally 
to  administer the goods a fte r  their release. In  the  interest of the  release 
th e  owner had to  assum e the  expenses incurred in connection with the 
custody  and adm in istra tion  of the  goods until the  release. The “ decontrol” 
d id  n o t mean the p lacing o f  the goods a t the  free disposal of the  owner; 
th e  goods came under th e  foreign exchange control of the foreign trade 
au thorities of the Allies in  G erm any (JEIA =  Jo in t Export Im port Agency), 
i.e. w ithout their perm ission they  could not be exported from Germany, 
an d  a  separate perm ission was necessary also for their sale in Germany 
as well as for the investing  o f the  purchase-price received.

B y  placing the “ decontro lled” property under the German foreign 
exchange control, th e  A m erican occupation authorities qualified the H un­
garian  property rem oved “  by  force or duress” to  the territory of Germany
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as if it  had been located from  the very outset on the territo ry  of G erm any 
and had become part of G erm any’s economic life.

In  our opinion it belongs uncontestedly to the na tu re  of foreign exchange 
restrictions to serve the protection of the economic substance o f the  
country, and their internationally admissible objective cannot consist in 
preventing the restitu tion of property standing outside the economic life 
of the  country and having come incidentally, even unlawfully, to  its  te r r i­
to ry , or in placing the righ t of disposal over the  proceeds of the  sale 
of such property under the  same restrictions as th a t  of the goods fo r­
ming part of the economic life of the country in question. H ypo the ti­
cally speaking, if  the occupying Powers in Germany, and later the G erm an 
authorities had been authorized to ' exclude, in one way or another, the  
property in question from the intergovernmental restitu tion , the fact o f the  
removal itself, disregarding everything else, consequently the existence 
of the  criterion of “force or duress” , too, would have prescribed the unlimited 
delivery of the property a t  least to  the persons en titled  thereto.

In  the American zone of Germany the situation worsened by the  fact 
th a t  after June 30, 1949, the American occupation authorities stopped 
on their part successively the  decontrol proceedings and  after having dis­
solved their restitution organization, they placed the  administration o f the  
property not released either in the restitution or in the  decontrol proceedings 
in the  hands of the German authorities. Afterwards, when the H ungarian 
owner did not designate a m andatory, the German authorities appointed 
ex officio an Abwesenheitspfleger and ordered the sale o f the goods w ithin the 
German economic life. We do not want to discuss here the complications 
th a t resulted from the fact th a t conflicts arose between the H ungarian and 
German Civil Laws in the  question of ownership.17

B ut did para. 3 of Art. 30 of the Peace Treaty, which in its literal sense 
authorized the Allies to  determine, themselves, the  measures to be taken  
in respect of the restoration (according to para .l) and restitution (according 
to  para. 2) of the H ungarian property located in  Germany, en title  the 
Powers in occupation to  proceed in the way described above?

We have to answer this question by a definite no.
The question which property is subject to restitu tion  and which to  res to ­

ration is, doubtless, a question not of adjective b u t of substantive law. 
Consequently, when, according to the  Peace T reaty  or to the legal p rin ­
ciples developed by the Allies, respectively, restitu tion proceedings had  to  be 
institu ted , the Allied Powers in occupation were no t authorized to  prevent

17 We have before us th e  circular of Septem ber 29,1949, of th e  “ Bayerisches L andes­
am t fü r Vermögensverwaltung, M ünchen“ which provides among o ther th ings: 
“ . . . 2. Die Am tsstellen werden angewiesen, die E igentüm er der gegenständigen V er­
mögenswerte sofort wie folgt zu benachrichtigen:

Reference is m ade to  our previous le tters regarding th e  decontrol of your p ro p erty  
in Germany.

Since no reply to  our request for the  appointm ent o f a n  agent to  tak e  custody  
of your property  has been received, arrangem ents have been m ade looking forw ard  
to  th e  sale of th is  p roperty  in  the  Germ an economy. Proceeds, if  any, afte r p ay m en t 
of storages, custodian and  adm inistration  charges, will be deposited in  your nam e 
in a blocked account in  G erm any.’’

10*
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a rb itra rily  the res titu tio n  proceedings and to  permit only the  restoration 
(decontrol) procedure. (This applies to all claims in respect of which Hungary 
w as n o t able, because o f  the  conduct of th e  Americans, to  keep the term  
prescribed  for the  re s titu tio n , m oreover to  all those claims which were 
lodged  by H ungary concerning property rem oved from her territory  by 
“ fo rce or duress” b u t before the date of the armistice in the  legal sense of the 
te rm .)  R estitution and  resto ra tion  are concepts having a  different basis 
a n d  quite different legal contents. The In ternational Law of restitution 
as i t  was created by  th e  Allies, defines precisely when the d u ty  of restitu ­
tio n  an d  when the  d u ty  o f  restoration  is established. The basis of restitution, 
as we have set ou t in  th e  course of the p resent study in detail, is a delin­
quency of International Law  committed by a State by having wrongfully 
removed property from the temporarily occupied territory of another State 
to its  own territory or to the territory of another country, or by having acquired 
or admitted such wrongfully removed property. On the other hand, the legal 
basis o f the restoration d u ty  are  the  emergency measures taken  by  a country, 
recognized as lawful, b y  which, for the duration  of the war, i t  sequesters 
o r otherw ise places u nder control goods located on its te rrito ry  and qual­
ified  as enemy property . The wrongfully rem oved property can, accord­
ing  to  the  definition o f these  concepts, in  no case be drawn in to  the resto­
ra tio n  (decontrol) p rocedure w ith  the  omission of the restitution proceedings. 
Consequently, as long as a coun try  or Governm ent was n o t granted the 
o p p o rtu n ity  to enforce its  in ternational restitu tion claim, the  question 
cannot be decided without the consent of this Government, by  way of some 
civil action. Only if  the  co u n try  concerned does not avail itse lf of its collec­
tiv e  restitu tion claim o r cannot properly support its public law claim, 
can  th e  claim be enforced by  th e  directly in terested  person by  the means 
o f Civil Law: the ind iv idual rei vindicatio.

I t  is unquestionable th a t  th e  American authorities in occupation o f 
G erm any  could no t be expected  to  m aintain  in Germany an  expensive 
ap p a ra tu s  for the  res titu tio n  proceedings for an unlim ited time. The 
A m ericans were ev iden tly  en titled  to term inate  the restitu tion procedure 
a t  a  given moment, m ore correctly  to fix  a  term  for the filing of the 
res titu tio n  claims, by  lay ing  down th a t a fte r th a t  date there would be no 
m ore room for in tergovernm enta l restitu tion  bu t only for rei vindicatio 
b y  th e  owner. I t  is, how ever, manifest th a t  this time lim it could not be 
fix ed  in  such a way as to render the exercise of an international subjective 
right (created by the  Allies themselves an d  recognized by  the  public 
opinion of the World) impossible. In  fixing the  time limit, th e  American 
au tho rities  were by  no m eans entitled to  m ake discriminations between 
th e  U n ited  Rations and H u n g ary  to  the disadvantage of the la tte r , consider­
ing  th a t  the in ternational subjective righ t o f Hungary and of the  United 
N a tio n s was substan tia lly  o f th e  same character in all respects. N ot a right 
c rea ted  by the victors to  th e  charge of the  vanquished in favour of the 
U n ited  Nations was here in  question, bu t, as we pointed out several times, 
the international legislation of general force of the nations expressing the legal 
conscience of the world was at issue. Accordingly, it  would have been unlaw­
ful to  fix for H ungary a  d ifferent time lim it for the term ination of the
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restitu tion  proceedings than  for th e  other Powers. I t  was particularly  
objectionable th a t  whereas the restitu tion proceedings continued undis­
tu rbed  in the relation of the o ther Powers, where an appropriate tim e lim it 
was fixed, in the  relation of H ungary, on the  contrary, the  restitu tion  
proceedings were in consequence o f the expulsion of the Hungarian R estitu ­
tion  Commission closed from one day to the o ther for political reasons, 
w ithout fixing a tim e limit a t all; thus, as we have already alluded to  it, no t 
only th e  filing of new claims and the  presentation of additional proofs was 
rendered impossible, bu t the retransport of the  property already released 
for repatriation was stopped, too. The discontinuance of the restitu tion 
proceedings under these conditions was without doubt an internationally 
wrongful act. The American Government was by no means exem pted from 
the  responsibility by  the fact th a t  it  instructed the German authorities 
to  carry through the  decontrol procedure and to  place the property  removed 
to  Germany a t the  disposal of the  owner verified under the rules of Civil 
Law.

As a m atter of course, in those cases where the  property came back to  
H ungary in the decontrol procedure, the claim of the H ungarian Govern­
m ent for restitution or compensation essentially ceased (apart from the 
reparation prescribed by In ternational Law of the  losses incurred even in 
these cases), there remained, however, the responsibility of th e  American 
Government for compensation — based on the  breach of the  restitu tion 
d u ty  falling upon the United S tates on the strength of the Peace T reaty  
and  of the general International Law created partly  by the  American 
Government itse lf — in all cases where the removed property  qualified 
to  be eligible for restitution did not actually come back to Hungary. In  our 
opinion it is indifferent from this point of view, whether the restitu tion  of the  
relative property was not effectuated because the  restitution proceedings 
were wrongfully brought to a stop by the American authorities and, there­
fore, these objects came under the  adm inistration of the Germans, or because 
the  objects were delivered by a German court to  th ird  persons living abroad 
who lodged their claim of ownership to the property, and th is claim was 
adjudged by the  court and the objects were made available outside of H un­
gary.

5. T H E PR O PER TY  OF TH E NATIONALIZED HUNGARIAN LIM ITED 
COMPANIES SITUATED ABROAD. TH E LEGAL DISPUTE 
BETW EEN PROFESSOR BEWALD AND PROFESSOR SEIDL- 
H O H EN FELD ER N
I t  is impossible not to deal here a little more circum stantially with the  

scientific dispute between two excellent professors: Dr H ans Lewald, 
Professor a t the U niversity of Basel, and Seidl-Hohenfeldern, a t  th a t  tim e 
Professor a t the University of Vienna, published in the Juristische Blätter 
in  Vienna18 based purely on P rivate  International Law and concerning the

18 See the Nos May 10, 1952, an d  September 13, 1952, of th e  Juristische Blätter.
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“ legal destiny” of th e  p roperty , s itua ted  abroad, of the nationalized H un­
garian limited com panies. The dispute of the  two scholars centered on the 
question whether th e  p ro p e rty  s itua ted  abroad of a limited company, in 
consequence of the ta k in g  into public ownership o f the shares by the State, 
passes into the ownership o f  the S tate “ one m an’s company” and so, in fact, 
into the  ownership o f th e  S tate, or w hether another State on the territo ry  
of which the property is s itu a te d  has a righ t to consider the setting up of the 
S tate  “ one m an’s c o m p an y ” as a disguised nationalization and to  refuse 
its recognition, referring to  the principle of territo ria lity  and to  the  ordre 
public. The question cam e up for both  scholars in the following form: 
who was the legitim ate ow ner of the property  situated  abroad: the  State 
or the  former share-holders? According to  the  opinion of Professor Lewald, 
based on the principle o f  anonym ity, the  property , situated abroad, of a 
lim ited company rem ains undivided in the ownership of the company 
as a juristic person, in  sp ite  of any change in the  person of the  share­
holders, whereas P rofessor Seidl-Hohenfeldern considers, on the  ground 
of th e  control theory, t h a t  the property  of the  lim ited company belongs, 
a fte r all, to the share-holders also during the existence of the  limited 
company. According to  Seidl-Hohenfeldern the taking into public owner­
ship of the shares b y  th e  S tate am ounts to the  nationalization of the 
property , and as the  foreign State, referring to  the principle of terri­
to ria lity  and to the ordre public, is no t obliged to  recognize the nationaliza­
tion of the property, i f  i t  has a confiscatory character, the property 
located abroad belongs, a f te r  all, to the  former share-holders and m ay be 
claimed by them before th e  courts of justice of the  foreign State.

The dispute of the tw o em inent ju rists concerning a question of Private 
In ternational Law, th o u g h  i t  m ight be suitable to  elucidate the question 
by whom the property  o f  the  nationalized H ungarian limited companies 
s itua ted  perm anently a b ro a d  m ay be claimed before the tribunals, turns 
the  really existing question  of the property  rem oved during the war in an 
entirely  wrong direction. This, as we have m ade clear repeatedly, m ust be 
exam ined decisively on the basis of the rules of Public International Law 
and  by  no means of th e  ru les of P rivate  In ternational Law. W hether the 
ownership of the rem oved p roperty  is on the  strength  of the norms of private 
In ternational Law the  lega l due of the  “one m an’s company” taking the 
place of the old H ungarian  lim ited com pany or of the claimant residing 
abroad, an absolute priority over this ownership belongs to the Hungarian State 
in v irtue of the rules o f  In ternational Law concerning restitution. This 
means th a t  as long as th e  international du ty  concerning the restitution 
of the  relative property  (prim arily  in consequence of the expiration of a 
reasonable time limit) d id  n o t cease, th e  object m ust in the first place be 
retransported  to the territory  of H ungary and the  owner must be instructed 
to  m ake a claim against th e  H ungarian Government.
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( i .THK PROVISIONS OF T H E BONN TREATY CONCERNING 
RESTITUTION

The general valid ity  of the legal principles created by the Allies concern­
ing restitution was not weakened, b u t on the contrary  strengthened by the 
provisions contained in the Chapter “Äussere R estitutionen” of th e  P a r t 
en titled  “Vertrag zur Regelung aus Krieg und Besatzung entstandener 
F ragen” of the  Bonn Treaties concluded on M ay 26, 1952, and signed on 
October 23, 1954, by the German Federal Republic and the three W estern 
Powers (which came into operation on May 5, 1955), in which the German 
Federal Republic on her p a rt recognized, to the  benefit of th ird  benefici­
aries, her restitu tion  duty with regard to certain goods removed from the  
territories occupied by the German armies.19

According to  the  Bonn T reaty  there are two kinds of restitution in favour 
o f persons standing outside the  Treaty:

1. the restitu tion of jewellery, silver wares, period furnitures, and cultural 
goods, on the p a rt of the Government of the German Federal Republic 
to  the  benefit o f the Government from the territo ry  of which these goods 
were removed by  German or allied troops, authorities or their individual 
members with the  application of force or duress of whatever character;

2. the restitu tion in natura of private property on the part of the present 
possessor in favour of th a t na tu ra l or juristic person from whose possession 
th e  property was stolen or taken away with whatever force or duress during 
th e  occupation by  German or allied troops, authorities or their individual 
members.

The intergovernmental restitution (i.e. the restitu tion in the technical 
sense of the term ), which, however, concerns only certain categories of the 
removed property , is, according to the tex t of th e  Bonn Treaty, the explicit 
continuation o f the  restitution proceedings in stitu ted  under the  Allied 
Powers in occupation. This is true  to such an ex ten t th a t if a claim of this 
na tu re  was subm itted  a t th a t tim e to  one of the  occupying Powers b u t has 
n o t yet been settled , it has to be passed autom atically by the Allied Occupy­
ing  Power to  the  Deutsche Dienststelle established by the Bonn T reaty . 
Quite new claims, which have not been subm itted to  the authorities of tbe  
Powers in occupation, cannot be presented a t th e  German “ Dienststelle” . 
The restitution claim (not quite in the technical sense of the  term ) 
which may be lodged by a private person m ay comprise all categories 
o f removed property  and has to  be enforced before a court. I ts  prelim i­
na ry  condition is, of course, th a t the present possessor or deten tor 
shall be known. The court, however, is bound to  pronounce the restitu tion  
in  specie of th e  object, even if  i t  has been acquired in good faith , unless 
th e  bona fide possession has lasted more than  ten  years. This kind of res ti­
tu tion  is so fa r no t a restitution in the technical sense of the term  as i t  has 
n o t a Public International Law bu t only a P rivate  International Law 
character. On the  other hand, it  is not a simple in integrum restitutio either

19 For the Bonn Treaties, see th e  Beck’sche Textausgaben, Pariser u n d  B onner 
Verträge, M ünchen— Berlin, 1955.
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as i t  afflicts the bone fide  acquirer, too. A fter all, it  stands ra ther near of 
the n eu tra l legislation concerning the  restitu tion of removed property.

According to  the B onn  T reaty , the  proceedings connected with the 
restitu tion  claims lodged b y  p rivate  persons are decisively more favourable 
than  th e  “ decontrol proceedings” referred to  above, institu tedby the  occupy­
ing Powers, as

1. th ey  aim a t the delivery  in specie of the  object removed, free from any 
restriction, consequently i ts  delivery does no t depend on any licence granted 
by a foreign exchange o r o ther au thority , and is effected in principle free 
of charge (only the expenditu re  increasing th e  value of the object and  possi­
bly the  purchase-price p a id  a t  th a t  tim e are to  be refunded);

2. the  claim m ay be lodged not only by  the  owner but also by “ die Person 
der oder deren Rechtsvorgängern. . . eine Sache entzogen worden ist” .

In  principle no res titu tio n  claims in the  technical sense of the term  could, 
as we have pointed out, be lodged by p rivate  persons in the fram e of the 
restitu tion  proceedings in itia ted  by the  Powers in occupation.20 The fact 
th a t th e  Bonn T reaty  renders the  presentation of claims of such character 
legally possible proves, in  itself, th a t the mode of stopping the intergovern­
m ental restitu tion  proceedings in stitu ted  by  the Allies and the  so-called 
decontrol proceedings w ere no t satisfactory for the sense of justice of the 
Allied Powers, and was n o t  conform to their fundam ental a ttitude , accord­
ing to  which all p roperty  rem oved from any territo ry  under the  German 
occupation, which v io lated  so seriously and continuously the international 
legal order, had to  be re transpo rted  to  th is territory.

The objective of the  restitu tions provided for by the Bonn T reaty  would 
have been to  complete, in  a satisfactory way, the restitution proceedings 
in stitu ted  by  the Allied Occupying Powers. I t  is another question, o f course, 
whether the  circum stance th a t  the  intergovernm ental restitution proceed­
ings according to  the  B onn  T reaty  comprised only jewels, silver wares, 
period furnitures and cu ltu ra l goods, fu rther th a t  for the filing of the  restitu ­
tion claims of private persons such tim e lim its were fixed and the  presenta­
tion o f the  claims was sub jec t to  such conditions which could not assure 
the pro tection  of the  in te rests  of every coun try  concerned — whether all 
this did n o t prevent th e  achievem ent of the  desired objective. Among others, 
the Allies m ade i t  a condition th a t  the Governm ent of the country concerned 
shall join without reservation, consequently w ithout being able to  try  to 
enforce her proper view points, the Commission denominated “Schieds­
kommission für Güter, R ech ts  und Interesse in  Deutschland” .

Beside th e  restitu tion  in  natura of th e  property  removed to  Germany, 
the Bonn T reaty  explicitly  provides th a t  if  th e  object to  be restitu ted  was 
lost or was destroyed a f te r  th e  identification in  Germany, the  respective 
G overnm ent or the p riva te  person concerned m ay demand full compensation 
(Bonner Verträge, 7/V A rt. 4). This claim to  compensation exists in 
connection w ith those goods, too, in respect o f which the claim to restitu tion 
was recognized by the  A llied Powers inoccupation of G erm any,therestitu .

20 R egard ing  th e  ch arac ter o f  th e  restitu tio n  to  he m ade by th e  neu tra ls  see the 
C hapter “ T he N eutrals an d  R e s titu tio n ” .
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tion of which, however, could not be effectuated for the  reasons exposed 
above. The measure o f compensation was fixed by th e  Bonn Treaty a t  the 
W iederbeschaffungswert.

The German restitu tion  du ty  is, according to th e  Bonn Treaty, also a 
continuation of the restitu tion  procedure initiated by  th e  Occupying Powers 
in so far as it  comprises the same countries occupied by Germany: the  
U nited Nations and the former allies of Germany, and, from  the point o f view 
of removal, it  considers the  same dates as deadlines th a t  were fixed by  the 
Allies. By virtue of Article 5 of the 7/V Bonn Treaty , Hungary, too, is an 
explicitly designated beneficiary of the  restitution d u ty , namely in respect 
of the property rem oved after January  20, 1945. I t  is comprehensible th a t  
the  Bonn Treaty did no t choose a different deadline from the one in  the 
Peace T reaty concluded with Hungary in Paris, b u t th is date is in relation 
to  Germany even less justified than  in relation to th e  United Nations. The 
German Federal Republic cannot object th a t H ungary  was G erm any’s 
ally  before the armistice, and th a t as such she contributed to  a certain ex ten t 
to  the  removal of the  property  from her own territo ry . Germany is at any 
rate responsible, on the ground of her proper duty, for the property removed at 
any time during the occupation from Hungary, which country was occupied 
by her troops and deprived of her sovereignty; anybody else is more en titled  
to  raise the objection in question against H ungary th an  Germany herself. 
The term  of January  20,1945, which had, as we say, no legal basis in  the  
German relation, is a further evidence of the fact th a t  the Bonn T reaty  
had the continuation and  the term ination of the  restitu tion in view th a t  
had been decided by  the  Allies.

A part from the elements of the restitution d u ty  laid  down in th e  Bonn 
T reaty , our above sta tem ent is also supported by  the  provisions of the 
Appendix of the T reaty  No. 7/V relating to the form al requirements of the  
restitu tion claims, according to  which:

“A nträge a u f N atu ra lrestitu tionen  . .  . müssen en th a lte n  a) eine Bezeichnung 
der Sache deren R estitu tion  begehrt w ird; b) soweit möglich eine Bezeichnung 
der Person in  deren  H änden sich diese Sache zu r Zeit der A ntragste llung  
befindet; c) eine Schilderung des Sachverhalts d e r den  R estitu tionsanspruch  
begründet,”

and  further on:

“ A nträge au f Entschädigung . . . müssen en th a lten  a )  eine Bezeichnung der 
Sache für die die Entschädigung begehrt wird; b) Angaben über die Id en ­
tifizierung dieser Sache in  D eutschland; c) A ngaben bezüglich der Verwen­
dung, des V erbrauchs, der Zerstörung, des D iebstah ls oder des A bhandkom ­
mens dieser Sache; d)  Angaben des beanspruchten Betrags; e) A ngaben über 
alle anderen U m stände, die den A nspruch begründen .”

Consequently, in the  case of the Naturalrestitution effected in favour both 
o f Governments and of private persons, the principle of territo riality  is in 
the  same way effective, and the restitution is in th e  same way based on the 
facts of the removal and of the identification of the  removed object as in the
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re s titu tio n  proceedings conducted by the  Allies. The righ t of ownership 
need not be proved in  connection w ith either th e  intergovernm ental restitution 
claim s or those in  favour of p riva te  persons. N ot even the restitu tion claim 
o f  p riv a te  persons is based  on th e  ownership b u t on the dispossession (E nt­
ziehung), from w hat, as we have already said, it  decisively follows th a t 
according to the view of the A llies  them selves the right way leading to  the 
res to ra tio n  of the  legal order is as follows: in  the chronological sequence the 
possibility  of intergovernmental global restitution, based solely on the fact of 
removal, must first be assured, and after the reasonable termination of these 
proceedings, but still reserving the possibility of intergovernmental restitution 
for valuable objects,21 the restitution in  natura must be rendered possible for 
private persons, too, p rovided  th ey  can prove th a t  certain identifiable objects 
found  in  Germany were taken  aw ay from them  by force or duress — not 
necessarily from th e ir ow nership and not necessarily in the legal sense b u t 
in  fac t.

T he  fact th a t the  W estern Allies w anted to  render possible by the Bonn 
T re a ty  for both th e  S ta tes and th e  individuals to  enforce their compensation 
claim s concerning th e  p ro p erty  lost or destroyed after identification in the 
sam e w ay as the Allied Occupying Powers did i t  in the course of the resti­
tu tio n  proceedings carried  th rough  by them ,22 closes the circle o f those proofs 
w hich produce evidence to  the  effect th a t  th e  restitution du ty  o f the Govern­
m en t o f  Bonn was so in te rp re ted  by  the Allies th a t  the p roperty  removed 
to  G erm any by a  delinquency o f In ternational Law has, without the verifi­
cation of the legal ownership, to  be re tu rned  in  specie to the country  from the  
te r r ito ry  of which, or to  th e  person respectively, from whose possession 
i t  w as removed, or compensation has to be paid  to the Government or private 
person entitled thereto.

A ccording to the  foregoing, the  Bonn T reaty  expresses the intention of the 
Allies th a t  the restitu tion  proceedings in stitu ted  bu t not completely liquidat­
ed b y  them  should be te rm in a ted  by  the  German Federal Republic in such 
a w ay  th a t  the principles o f In ternational Law  crystallized by  the Allies 
shou ld  be wholly enforced in  the  in terest of th e  restoration o f the  infringed 
in te rnationa l legal order. The B onn T reaty  manifestly departed  from the 
assum ption  th a t the  res titu tio n  proceedings had been lawfully term inated 
by  th e  Allied Occupying Powers to  th e  benefit o f all nations concerned, among 
th em  o f  Hungary, too.

I f  th is  was not the  case, the  pure fact th a t  in consequence of a war 
delinquency (force or duress) goods were rem oved from H ungarian territory 
to  G erm an territory, affords a doubtless legal basis for the enforcement of 
a d ire c t restitution claim  against the  German Federal Republic. As it

21 I n  connection w ith  th e  in te rg o v ern m en ta l res titu tio n  of objects o f greater value 
a n o te  m ad e  by the  A u strian  R e s titu tio n  Commission in  Karlsruhe on Ju n e  22, 1948, 
co n ta in s  th e  following in te re s tin g  dec lara tion  of Air. Hower who was com petent in 
th e  q u es tio n  on the  p a r t  o f th e  USA: “ The w orks o f a r t  which (after examination) 
ca n n o t b e  judged as doub tless re s titu ta b le  will be handed  over to  th e  G erm an Prim e 
M in ister o f the  various d is tr ic ts  w ith  whom th e  question of reclaim ing m ay still 
be d iscussed” . Mr. H ow er em phasized  th a t  a  te rm  o f 30 years was p ro jec ted  for th e  
rec la im ing  of these w orks o f a r t  w hich will p robab ly  be granted.

22 See p . 113.
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results from our whole argum entation, the international legal public opinion, 
and more precisely the  United Nations, representing a decisive p a rt thereof, 
qualified the in ju ry  caused by the Axis Powers to  the international legal 
order by the rem oval of goods as fully justifying the  principle of law, system ­
atically applied by  them , according to which in all cases where the fact o f 
wrongful removal exists and the removed property is identifiable, the  
claim may be enforced, not or no t prim arily in accordance with the law in 
force till then, which gave a righ t to  the owner against the not bona fide  
possessor to the restoration of the ownership, b u t by theGovernment concerned, 
for the purpose of repairing the injury caused to the national economy infringed 
by the internationally wrongful acts, with a view to the territorial restitution 
of the property, irrespective of the good faith of the possessor. Consequently, 
the  enforcement of the  restitution claim against the German Federal R epub­
lic is well established on a “proper legal t it le ” , th a t is to say, irrespective 
of the  fact th a t  the  Allied Occupying Powers in the Bonn T reaty directly 
imposed the obligation on the West-German Government to  continue and 
to  complete the  restitution proceedings in stitu ted  by them.

The independent restitution claim of H ungary against the German 
Federal Republic is not only left untouched by  para. 4 of the above-cited 
A rt. 30 of the H ungarian Paris Peace Treaty b u t the corresponding original 
obligation of the  Germans is confirmed by i t  in  all respects.

I f  the Hungarian Government wanted to  enforce its claim tending to  the  
restitution of the  removed property on a contractual basis, by virtue of the  
Bonn Treaty (which, as we have mentioned, contained certain provisions 
in this respect), i t  would evidently have every right to require th a t  the  
Government o f the  German Federal Republic shall carry through these 
proceedings under the conditions and in the  way established by the Allies 
and recognized as lawful by the Germans, too , not only regarding jewels, 
silver goods, periode furnitures and cultural goods, but also in respect of all 
property removed from Hungary.23 24 The provision of the Bonn T reaty , 
according to which the intergovernmental restitu tion presupposes th a t  the  
respective claim was formerly filed with one of the Occupation Powers, 
can manifestly no t be relevant in the case o f Hungary.

The H ungarian Government could also dem and th a t the private res titu ­
tion  claims m ight be enforced by  the H ungarian interested persons w ithin 
a new appropriate time limit, namely by th e  natural or juristic person who 
or whose predecessor in title used economically or possessed in H ungary 
the  removed property. As a m atter of course, the restitution provisions 
of the Bonn T reaty  modified in this way in  favour of H ungary have to  be 
completed in consequence of the progress o f tim e even more energetically 
by  those provisions regarding the claims for pecuniary compensation th a t  
m ay be raised in  case of the impossibility o f the Naturalrestitution.2i

23 A rt. 6 of th e  Bonn Treaty No. 7/V (Meistbegünstigungsklausel) explicitly refers 
to  the  possibility th a t  the German Federal R epublic m ay conclude a  separate ag ree­
m en t with an in te rested  Power.

24 See Chapter X .



CHAPTER VIII

RESTITUTION OF HUNGARIAN PROPERTY REMOVED 
TO AUSTRIA

1. T H E  ID EN TIT Y  O F TH E RESTITUTION PROCEEDINGS INSTI­
TU TED  BY T H E  ALLIES IN  AUSTRIA AND IN  GERMANY

In  Austria, although her in ternational legal status was by virtue o f the 
Moscow Declaration o f Novem ber 1, 1943, already during the occupation, 
decisively different from  the  sta tus o f G erm any (her limited sovereignty, 
as we shall point o u t hereafter,1 was recognized from the beginning by  the 
Allies), the  occupation authorities exercising the  supreme power institu ted  
the restitu tion  proceedings in the same w ay as in Germany and carried them  
through according to  th e  same principles as applied in Germany. From  the 
view point of res titu tion  the Allies considered Germany and A ustria  as 
a un ity , as such a  te rr ito ry  under their jurisdiction to  which a mass o f goods 
had been rem oved w ith  force or duress by  the  Germans from the occupied 
territories, and which a t  the  tim e o f th e  rem oval of the goods to  Germany 
had  in  fact been organic constituent p a rts  of the “ German Em pire” . This 
procedure, however, derived  also from th e  fact th a t  all measures taken  by  the 
Allies were in  ultima analysi based on th e  London Declaration of January  
5,1943, and on the  “ um fassendere in terstaatliche Rechtsidee” being founded 
thereon, and th a t  was equally  effective on all territories th a t recognized 
the  in ternational legislative power o f th e  U nited Nations, victors in  the 
Second W orld W ar. W ould it  have been conceivable th a t the  Allies 
should take, as a basis o f their proceedings on the territory  of A ustria 
an In ternational Law different from th a t  applied in Germany and in  the 
countries of her allies, a n d  which in  addition  had been proclaimed by  them  
in its en tirety  tow ards the neutrals? The basic dispositions of the Allied 
Powers occupying A ustria  concerning th e  restitu tion  of the property o f the 
U nited  N ations — quasi as a proof of th is  thesis — agree (as far as we m ay 
control it) even in th e ir wording not only between each other bu t also with 
the dispositions o f the  authorities in occupation of Germany. We can read 
in the  August 7, 1945, docum entation o f Keesing’s Archiv der Gegenwart 
as follows:

“ Die A lliierten  M ilitärregierungen fü r  D eutschland und Ö sterreich haben 
G esetz N um ero 52 ü b e r  die Sperre u n d  Beaufsichtigung von V erm ögen. . .  
bekanntgem acht. D as Gesetz 52 d ien t im  wesentlichen drei Zielen, näm lich 
die Sperre und  B eaufsichtigung

1. des g e sa m te n  R eichs- und  P a r te i V erm ögens;
2. des V erm ögens abw esender E igen tüm er einschliesslich der R egierungen 

der V ereinigten N a tio n en  und  ih rer S taatsangehörigen;

1 See p. 161.
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3. all jener Vermögen die durch  Zwang oder unrechtsm ässig den berech tig ­
te n  E igentüm ern entzogen w orden sind.”

(This enumeration is, of course, not accurate.)
Consequently, th e  Law concerning the sequestration and the control 

of th e  goods was promulgated a t  the same tim e in Germany and Austria. 
The te x t of Law No. 52 published in Germany literally corresponds to  the 
te x t  of décret No. 3 (Blocage et emit role, des biens) issued by the M ilitary 
Government in A ustria.2 The only difference between the German “ M ilitary 
Government Law No. 52” and the  Austrian “ Gouvernement militaire décret 
No. 3” is tha t the  la tte r  designates among the natu ra l and juristic persons 
whose property is subject to the control of the M ilitary Government, beside 
th e  German Em pire, Austria, too. The identity  of the basic dispositions 
goes so far th a t the  “ General Disposition No. 1” issued on the subject of the 
execution of the Law  No. 52 of the  Military Government in Germany, which 
provides for the absolute sequestration of the property  of the leading in sti­
tu tions and functionaries of the  S tate and the apparatus of the P arty , is 
literally  identical w ith the tex t o f the  “Ordre general No. 1” (General Order 
No. 1) issued on th e  subject of the  execution of the  Décret No. 3 M ilitary 
Government in Austria. (This Order relative to  Austria also speaks of the 
institutions and functionaries o f the  whole Reich and the N S D A P .)  Last 
b u t no t least, we have stated th a t  the provisions of the MGR 19 issued 
on April 15, 1946, concerning the duty  of declaration and conservation 
o f the  removed property, serving as a basis for the  restitution m ade in 
Germany, equally agree precisely, for instance, with the Ordonnance No. 37 
issued by the French Military Commander in A ustria in Wien on May 25, 
1946 (with which, on the other hand, the dispositions issued by th e  o ther 
A ustrian commanders are m anifestly in accordance). The above-quoted 
French Ordonnance No. 37 obliges, just as the German MGR 19, all persons 
concerned (“les détenteurs de biens et les personnes qui, juridiquem ent ou 
matériellement ou par tout au tre  moyen, к quelque titre  que ce sóit, détien- 
n en t ou ont detenu, géré, administré, protégé, contrólé, acheté ou servi 
d ’intermédiaire, transporté ou qui simplement connaissent l’existence des 
biens visés aux articles 1 et 3” ) to declare (para. 2) and to take in  custody 
unchanged those goods “sous peine de sanctions séveres” (para. 7) which 
“ (qui) ont été pris par les Allemands et amenés en Autriche, en provenance 
de pays, avec lesquels l’Allemagne était en guerre, ou de pays autres que 
VAutriche, occupés par l’armée allemunde aprés le Ier Septembre 1939.”

The restitution of the property removed to  Austria was introduced, in 
th e  same way as the restitution of the property removed to  Germany, by 
th e  MGR 19, w ith the duty o f declaration and conservation and w ith the 
“ Property Control” 3 connected therewith, what, just as in Germany, was

2 The French te x t  of the Law Decree was a t our disposal, so we cite th a t .  In  th e  
foot-note of th e  F rench  Decree (announcement) th e  following phrase can  be read: 
“ French of decree N o 3: to  be posted  to  th e  left of English.”

3 This P roperty  Control was, also in  Austria, an  allied w ar (discrim inatory) m easure, 
depriving the rig h t of free disposal.
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n o t o f the same c h a rac te r as the  taking under Property Control of the 
p roperty  of the ex-enem y nationals located there  formerly.

The provisions concerning the  restitu tion o f the property removed to 
A ustria , like the M GR 19 issued by the  M ilitary Government in Germany, 
refer, of course, p rim arily  to  the  property  removed from the territory 
o f th e  United N ations. H ereupon, these provisions were, also here, soon 
ex tended  to the p ro p e r ty  rem oved from ex-enemy countries occupied by 
Germ any, including Hungary. We m ust note th a t, in the case of the resti­
tu tio n  commenced in fav o u r o f Hungary, the Occupying Powers did not 
distinguish between th e  p roperty  removed to  Germany and property remov­
ed to  Austria, ju st as th e y  did not make any such difference in the case 
of th e  United N ations e ither.

The instructions o f th e  American Governm ent concerning the  institution 
of th e  Hungarian restitution  proceedings, which were the basis of the repeat­
edly quoted M em oranda Nos 4 and 6 of OMGUS,4 served likewise as a basis 
for th e  restitution o f H ungarian  property  rem oved to the American zone 
o f A ustria. Neither th e  A m erican authorities in  occupation of Austria, nor 
in  accordance w ith th em , the  o ther authorities in occupation of Austria 
did an d  could see any  reason  or basis for establishing in any relation w hat­
soever another regulation in  respect of the  H ungarian property removed 
to  A ustria, having been a t  th a t  tim e an organic p a rt of the German Empire, 
th a n  regarding the  H un g arian  property  rem oved to Germany. The legal 
n a tu re  of the p roperty  rem oved to the geographical territory  of Germany 
(in th e  strict sense o f th e  word) did not as a m atte r of course, differ in the 
eyes o f the Allies from  th e  legal nature  of the  property  removed to  the geo­
graphical territory o f A u stria : th is legal natu re  was determined by the same 
criteria. The natu ral exp lana tion  of the fact th a t  the rules concerning the 
restitu tion  of property  rem oved, on the one hand, to  the territory of Germany 
and  o f Austria, and rem oved, on the o ther hand, from the territo ry  of the 
U n ited  Nations and o f H ungary , as well as of the  other ex-enemy countries, 
were established by th e  Allies w ith slight differences in an identical manner, 
was, disregarding ev ery th in g  else, th a t  the Allies did not desire to  give 
a m ore favourable or a  less favourable trea tm en t to  this or to another 
country , in respect o f th e  p roperty  rem oved to  th is or to another country. 
B y regulating the re s titu tio n  of the  removed property  they wanted to enforce 
a general principle o f law , which is equally effective to the advantage of every 
country injured in its rights and to the charge of every country to the territory 
of which the property of the former countries was unlawfully removed.

2. GEN ERA LITY  OF T H E  LEGAL PR IN C IPLE OF RESTITUTION 
AS T H E  BASIS OF T H E  RESTITUTION CARRIED OUT 
IN  FAVOUR OF H U N G A R Y

Consequently, the general character of the principle of law was the decisive 
explanation of the fac t t h a t  the Occupying Powers decided the restitution

4 See pp. 128, 132.
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of the Hungarian property removed to  the territory of Austria in the  same 
way as, on the one hand, of the property  removed from the territo ry  o f the 
U nited Nations and, on the other hand, of the property removed to  the 
territo ry  of Germany. This generality of the restitution principle would, 
however, have lost its whole penetrating  force, for instance, in relation 
to the  neutrals if the scope of its application had been from any point o f view 
lim ited to  certain countries.

The generality of the  principle would, of course, not preclude in itself 
the  supposition th a t  the Allies m ight have wanted to  give an exceptional 
treatment to Austria, also from the viewpoint of the removed property , as 
they  did in various o ther respects. The fact, however, th a t the Allies w anted 
to  apply unaltered the  general legal principles of restitution also in respect 
of the  alien property removed to A ustria, is brilliantly proved by the  fact 
th a t  until they carried out the restitu tion  proceedings on the territo ry  of 
A ustria in their own competence, they did it on the basis of the same criteria 
that underlay the restitution proceedings in Germany and everywhere else.

I t  does not alter our statem ent in the  least th a t one or another principle 
underlying the restitution proceedings instituted by the Occupying Powers 
in H ungarian relation on the territo ry  of both Austria and Germ any was 
applied in a somewhat different way, for instance, in the British zone and 
in the  American, French or Soviet zone of occupation. We have here in 
mind, for example, the difference in the  standpoints assumed by the  Allies 
in respect of the starting  date of the  German occupation of Hungary. As a 
m atter of course, irrespective of th a t, some occupation authorities trea ted  
the  question of restitution in a more liberal way than  the others. The most 
liberal was in th a t  respect the Soviet Union; she was followed by  France, 
then came America, and the most reserved was Great Britain.

3. AMBIGUITY OF TH E STATUS OF AUSTRIA AFTER TH E 
LIBERATION. TH E  MOSCOW DECLARATION. TH E SECOND 
KONTROLLABKOM M EN. T H E  RECOGNITION OF TH E 
LEGISLATION OF THE ALLIES CONCERNING RESTITUTION

The status of Austria, as we have already mentioned, was based prim arily 
on the Moscow Declaration. The Declaration reads as follows:5

“ Die Regierungen des V ereinigten Königreichs, der Sowjetunion u n d  der 
Vereinigten S taa ten  von Am erika sind  darin einer Meinung, dass Österreich, 
das erste freie Land, das der typ ischen  Angriffspolitik H itlers zum  Opfer 
fallen sollte, von deutscher H errschaft befreit werden soll.

Sie be trach ten  die Besetzung Österreichs durch D eutschland am  15. März 
(correctly 13. März) als null und  nichtig . Sie betrach ten  sich durch  keinerlei 
Änderungen, die in  Österreich se it diesem Z eitpunkt durchgeführt w urden, 
als irgendwie gebunden. Sie erk lären , dass sie wünschen ein freies u n ab h ä n ­
giges Österreich wieder hergestellt zu sehen und  dadurch ebensosehr den 
Österreichern selbst wie den N achbarstaaten , die sich ähnlichen P roblem en

5 Germ an te x t from  th e  collection of docum ents of S tephan Verosta.
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gegenübergestellt se h e n  werden, die B ahn  zu ebnen, au f der sie die politische 
und die w irtsch a ftlic h e  Sicherheit finden  können, die die einzige Grundlage 
fü r einen d a u e rn d e n  F rieden  ist.

Österreich w ird  a b e r  daran  erinnert, dass es fü r  die Teilnahm e am  K riege 
an  der Seite H itle r-D eu tsch lan d s eine V erantw ortung träg t, der es n icht 
entrinnen k an n , u n d  dass anlässlich der endgültigen A brechnung Bedacht- 
nahm e darauf, w iev ie l es selbst zu seiner Befreiung beigetragen haben wird, 
unvermeidlich se in  w ird . G ez.: Roosevelt, Churchill, S talin  (1. Nov. 1943).”

On the ground o f th is  Declaration the  A ustrian jurists propounded the 
thesis th a t Austria h a d  been from 1938 to  1945 “wohl rechtsfähig, aber 
n ich t handlungsfähig” ,6 th a t  is to  say th a t, as an international juristic 
person, she did n o t cease to  exist a t all, th e  legal continuity of her legal 
personality had ex isted  unchanged since 1918, she had only been deprived 
o f her disposing c a p a c ity  “da die meisten Mitglieder der österreichischen 
Regierung vom 1938 v o n  den deutschen O kkupanten verhaftet wurden.”

F rom  this A ustrian th es is  followed the standpoint th a t after the cessation 
o f th e  German occupation  Austria recovered her disposing capacity, what, 
on th e  other hand, w ou ld  have had as a consequence th a t on the territory  
o f A ustria only th e  A u strian  Government was authorized to  give orders 
on th e  ground of th e  A u strian  laws.

I t  is comprehensible t h a t  the Austrian experts of Public Law maintained 
th a t ,  on the strength  o f  th e  passage of the  Moscow Declaration according 
to  which the occupation o f  A ustria was “null und  nichtig” , with the actual 
cessation of the occupation , A ustria should have recovered the whole posses­
sion o f her former sovereign ty . I t  is, however, uncontested th a t  the Allies 
declared in para. 3 o f  th e  Moscow Declaration th a t they did not entirely 
dispense Austria as a  peop le  and as a S tate from  the  responsibility for the war 
waged on the side o f H it le r ’s Germ any,7 w hat in  itself justified, from the 
view point of In te rn a tio n a l Law, th a t  A ustria, albeit her “freely elected” 
Governm ent was recognized  by the  Allies, was placed under military 
occupation in the sam e m anner as Germany. On the strength of the 
tw o Kontrollabkommen concluded between the  Allies (with the exclusion 
o f Austria) the suprem e pow er was exercised in  Austria, in the same way 
as in  Germany, by th e  Alliiertes Kontroll System, on the competence of which 
A rt. 1 of the “Zweites Kontrollabkommen”8 of Ju n e  28, 1946, throws light, 
defining it as follows:

“Art. 1.
Die A utoritä t d e r  österreichischen Regierung erstreck t sich uneingeschränkt 

über ganz Ö sterre ich , m it A usnahm e folgender Vorbehalte:

6 E rk lärung  des V o rs itzen d en  des A ussenpolitischen Ausschusses des Österreichi­
schen  N ationalrates zur In te rn a tio n a le n  Stellung Ö sterreichs von 1938—1945 (Verosta).

7 T h e  passage of th e  M oscow  D eclaration concerning th e  participation  of A ustria 
in  th e  la s t war was o rig in a lly  inserted  in para . 3 o f th e  In troduction  of the  Austrian 
Staatsvertrag, it was, h o w ev er, crossed out when th e  Staatsvertrag was signed.

8 See Verdross (1935).
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a)  Die österreichische Regierung und  alle untergeordneten österreichischen 
B ehörden haben die Anweisungen, die sie von der A lliierten K om m ission 
em pfangen, auszuführen;

b)  bezüglich der im  nachfolgenden A rtikel 5 aufgezählten A ngelegen­
h e iten  kann weder die österreichische Regierung noch irgendeine untergeordnete 
österreichische Behörde ohne vorherige schriftliche Zustimmung der A lliierten  
Kommission Massnahmen ergreifen.’’

Accordingly, the sovereignty of A ustria was recognized by the  Allies 
only to  a limited ex ten t and they reserved the right for themselves to  issue 
regulations binding on the  Government with unanimous decision. I t  resu lted  
from th e  provisions concerning the Kontroll System th a t  the Allies were also 
entitled to  take measures binding th e  Austrian Government in respect o f the  
restitu tion  of property removed to  A ustria, moreover, the second Kontroll- 
ablcommen regarded the  restitution of property  as a subject-m atter for which 
the Allies might directly make provisions, without interposing the Austrian  
Government. In  effect, Art. 5 of the second К ontrollabkommen (to which also 
para, b of Art. 1 refers) reads as follows:

“ A rt. 6.
Im  folgenden sind die Angelegenheiten angeführt, in  denen die A lliierte 

Kommission d irek te M assnahmen ergreifen kann . . . (3) Schutz, Obsorge u n d  
R ückersta ttung  von Eigentum , das den Regierungen einer der V erein ten  
N ationen oder deren S taatsbürgern  g e h ö r t . . . ”

On the  basis of all these, the A ustrian standpoint, on the one hand, 
claimed national sovereignty for A ustria, on the other hand, the A ustrians 
could not contest th a t  the allied authorities were authorized, particu larly  
in respect of restitution, to enforce their proper legal principles also in Austria. 
This am biguity caused the confusion, in  consequence of which the A ustrians 
followed only ä contre-coeur the dispositions of the Allies concerning the 
restitu tions. In respect of the restitu tion  of property removed from  the 
territo ry  of the U nited  Nations there  was, of course, no escape. B y reason 
of th e  clear im perative provisions of the Kontrollabkommen the A ustrians 
were forced to execute word for word the dispositions of the Allies taken  
in respect of the restitu tion of p roperty  removed from the territo ry  o f the 
U nited  Nations. Accordingly, in respect of this property the principles 
of restitution, enforced equally against Germany and the satellite S tates 
were wholly effective.

H ungary, however, as we have m entioned above, did not enjoy, in  respect 
of restitu tion, the complete unanim ity  as the U nited Nations did.

In  the  first period of the restitution, th a t is to  say, in the period when 
the  tak ing  of decisions and resolutions was within the competence of the 
Allied Occupying Powers, Austria never impugned and in consequence 
of her situation could not im pugn the  international legality of th e  legal 
principles applied by  the Allies, in  o ther words, the legal principles themselves 
were from the viewpoint of In ternational Law recognized by A ustria, too, 
in the  first period of the restitution. Consequently, in th a t period of the l]

l ]
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restitution made by  A u stria  in favour of H ungary in which the carrying out 
o f the restitution proceedings was in the hands of the Allies, the returning 
o f the property was w ith o u t doubt based on the  principle of territoriality, 
th e  restitution claim  w as enforced on the  strength of International Law 
by  the Hungarian G overnm ent against th e  Allied Military Governments 
exercising the ju risd ic tion , the liability for restitu tion extended to all iden­
tifiable property and  in  connection with the restitution claim not the individual 
ownership, but only the fact of the removal by force or duress from the territory 
of Hungary was to be verified.

A new period began  in  the Austrian restitu tion  when the Allies, more 
precisely some Allied Pow ers, decided to  vest the  Austrian Government with 
th e  management o f th e  restitu tion  cases.

4. PASSING OF T H E  RESTITU TIO N  TO T H E  AUSTRIAN 
GOVERNMENT

In  the spring of 1947 G rea t Britain and in th e  spring of 1948 also theU nited 
S ta tes considered th a t  th e  tim e had arrived to  liquidate their restitution 
apparatus in A ustria a n d  to  vest the A ustrian Government with the further 
m anagement of the  H ungarian  restitution affairs. There is no doubt th a t 
th e  English and th e  Am ericans, acting in th e ir scope of authority under 
International Law re legated  the restitu tion proceedings to  the Austrian 
authorities with a view  to  continue them  on the  basis of the principles 
applied till then, an d  n o t  with the purpose o f allowing the authorities 
to  establish new rules o f  restitu tion. They d id  not hand over the property 
to  the  Austrians b u t ceded  the  restitution proceedings so th a t the Austrians 
should continue these proceedings in favour of Hungary in accordance 
w ith  International Law . T he negotiations en tered  upon, as a consequence 
o f the  decision tak en  b y  the British and American authorities, had no 
positive result as th e  A ustrian  authorities assumed the standpoint th a t 
A ustria, in contrast to  h e r  position in respect o f the United Nations, was 
n o t bound by any w ritte n  international agreem ent or rule of law to restitute 
th e  Hungarian p roperty , and  owing to th a t  the  Hungarian Government 
m ight not set up an y  re s titu tio n  claim, i t  m ight a t best, within the scope 
o f bilateral negotiations, dem and the delivery of the property removed 
to  Austria against special concessions. Furtherm ore, the Austrian authori­
ties, by referring to  th e  M unicipal Legal Order of Austria, did not consider 
i t  a t  all as possible th a t  A u stria  should renounce the  protection of the third, 
so-called bona fide acqu irer. Finally, they  denied the Public-International- 
Law  character of the  re s titu tio n  duty  and assum ed the standpoint th a t the 
delivery of the rem oved p roperty  can in principle only be claimed by the 
verified Hungarian ow ner from  the present possessor, according to  the gener­
al rules of Private In te rn a tio n a l Law.

Against the a ttitu d e  o f  th e  Austrian authorities, which recognized the 
restitu tion  duty tow ards th e  United Nations b u t refused to meet the 
restitu tion  claims of H u n g ary , we think i t  sufficient to refer to  the above- 
c ited  provisions of th e  G erm an  Viermächte-Verfahren, the MGR 19, and the
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Memoranda Nos 4 and 6 of OMGUS, which range Hungary, together with 
Austria, exphcitly among the ex-enemy States occupied by Germany and 
entitled to restitution, and also fix the initial date and the end of the occu­
pation. We m ay also refer to  the  fact th a t Hungary is equally enum er­
a ted  in Art. 5 of the 7/V Bonn Treaty among the States occupied by 
Germany and, in consequence, entitled to restitution. Last b u t not least it 
is sufficient to  quote the German Professor Kaufmann9 on the restitution 
d u ty  existing in favour of Hungary, in contrast to the restitution duty incor­
rectly established, according to him, in favour of Austria.

5. HUNGARIAN—FR EN C H  AGREEM ENT CONCERNING RESTITU ­
TIONS. RESTITUTION FROM TH E SOVIET AND FREN CH  
ZONES OF AUSTRIA

At the same time when Great Britain and the United States, partly  by 
sym pathy for the Austrian people, partly  with a view to liquidating the ex­
pensive apparatus as quickly as possible, passed the whole restitution affair 
to  the Austrians, the restitu tion of the removed Hungarian property con­
tinued  in accordance with the legal principles proclaimed by the Allies 
in  the Soviet zone of Austria, and with some jerks in the French zone 
o f  Austria. As far as the la tte r zone is concerned, the author of the present 
work, as leader of a Hungarian Governmental Delegation, concluded on 
February 19, 1948, by assuring full reciprocity, the above-mentioned10 
protocol agreement with the French ambassador Alphand, representing 
th e  French Government, according to which:

“Le Gouvernem ent frangais est disposé á  procéder pour sa p a r t & la  restitu tio n  
aussi rapide que possible des biens hongrois se tro u v an t sur le territoire frangais 
ou dans les zones d’occupation frangaise de l’Autriche et de VAltemagne e t notam - 
m ent de l ’or non-m onétaire trouvé dans la  zone frangaise d ’ocoupation en 
A utriche dós qu’il au ra  é té  établi que ce m étái est d ’origine hongroise.”

I t  is worth while to abide by this protocol agreement prim arily because 
i t  brings into relief, be tter th an  in any other relations, the universality 
of the restitution duty, by binding the French Government to restitu te  fo rth ­
with any property removed from Hungary even if it is found on its proper 
territory. On the other hand, this agreement proves energetically th a t  the 
Allies did not want to make any distinction between the occupation zones 
o f Austria and Germany, moreover, they particularly stressed the restitu tion 
of the non-monetary gold removed to Austria, and in connection with all 
this, never required anything else bu t the verification of the Hungarian 
origin and o f the force ou contrainte, w ithout the verification of the individual 
ownership.

The restitution from the Soviet and French zones of Austria, which lasted 
until the end of the occupation, is a brilliant evidence of the fact th a t, 
according to  the Allies, the  same legal principles were applicable in respect

9 See p. 136.
10 See p. 146.
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of the restitution of th e  H ungarian  property from Austria as were relevant 
to  the Hungarian p ro p erty  removed to  Germany and to  the removed prop­
erty  of the United N ations.

The conduct of the A u strian  authorities in respect of the restitution of the 
property removed from  H ungary  sharply raises the  question of the validity 
in International Law of th e  legal principles of restitution developed by the 
allied Great Powers an d  o th er U nited Nations.



CHAPTER IX

GENERAL INTERNATIONAL LEGAL VALIDITY OF THE 
PRINCIPLES CONCERNING THE RESTITUTION EVOLVED 
BY THE ALLIES

The recent international legal evolution, as it is well-known, a ttribu tes, 
beside international treaties and international custom, a growing im portance 
and binding force to  “the general principles of law recognized by the civilized 
n a t i o n s The basic importance of the generally recognized international 
principles of law was originally fixed by the  famous Art. 38 of the S ta tu te  of 
the  Permanent Court of International Justice  which laid down th a t in 
addition to the  international conventions and the international custom, 
th e  Court would apply these principles of law, too. (The old S tatu te  was 
taken  over in its entirety by the new International Court of Justice.) The 
“ general principles” of International Law did not thereby become stricto iure 
sources of In ternational Law, it  was evident, however, th a t  the nations 
could not refuse to  recognize their binding force in their m utual relations.

Among the principles of law generally recognized by the civilized nations, 
beside many o ther principles, the jurists a ttrib u te  a great importance to  the 
general principle of law of “restitution” , too. Professor Kaufm ann (1949) 
states that i t  is such an “allgemeine Rechtskategorie, die ihre Ausgestaltung 
im wesentlichen übereinstimmend in den Landesgesetzen der zivilisierten 
Nationen gefunden hat und die so grundlegender Bedeutung ist, dass sie 
in einer Sphäre über den nationalen Rechtsordnungen ruht und so auch für die 
Rechtsbeziehungen der Staaten untereinander massgebend ist.”

From the general principle of restitution Kaufmann draws far-reaching 
inferences and, relying on these, tries to establish whether the various general 
rules of law concerning restitution are lawful or not. As we have mentioned, 
Kaufm ann defines the principle of restitution otherwise than  the present 
work. The restitu tion of the law of war, which is the central subject of our 
work, does not follow from the general legal principle of “ the restoration 
o f the legal situation disturbed by extraordinary events” bu t from the  
general principle of “repatriation of displaced persons and goods” , according 
to  which all States are authorized to demand the repatriation of persons and 
of objects having not the character of a booty, th a t came in consequence 
o f war events from  their proper territory to  a foreign territory.1 The rules of 
restitution of property removed during World W ar II  established by the Allies 
are doubtless in  perfect accordance with th is principle of law.

A decisive importance in this connection should be attached to  the general 
principle of law developed after World W ar II, according to  which the 
agreement between the Great Powers is one of the basic ways of settling inter-

1 From th e  ex p ert opinion of U niversity  Professor László Gajzágó.
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national questions. I f  th e  G reat Powers agree on a question of In ternational 
Law, their a ttitude  creates In ternational Law. This applies, as a  m atte r 
of course, in  an increased degree to  thoses cases where an international 
legal standpoint is expressed by the U nited  Nations, the “overwhelming 
m ajority” of the In te rnationa l Community comprising the Great Powers.

As we have pointed o u t in detail in the  course of our whole work, the 
particular principles o f law  concerning restitu tion of property rem oved 
by the enemy with force o r th rea t from an occupied territory were, w ithout 
doubt, proclaimed by  th e  U nitedN ations forming the overwhelming m ajority  
of the members of the  In ternational Community, either directly or by  way 
of accession. We m ust emphasize, too, th a t  these principles of law form  an 
organic p a rt of th a t  “umfassendere interstaatliche Rechtsidee” , to  which 
Professor Weiss refers as to  the starting  point of the whole international 
legal evolution of the  period  following th e  Second World War in the  field 
of restitution. Consequently, no European State can withdraw itself from 
the London D eclaration: no nation can refuse the recognition of those legal 
principles which were expressed in this Declaration and afterwards in  the 
whole legislation of the  Allies in Germany and in Austria, based on it. These 
principles m ust be com plied with, no t only because they were expressly 
recognized by  all vanquished  States, b u t also because they were in th e  end 
wholly and completely accepted, partly  through the modification of their 
municipal legislation an d  partly  in international conventions, even by the 
neutral States, which were affected by these principles in a disadvantageous 
way. I f  there has ever existed any international legislation recognized 
by the overwhelming m ajo rity  of civilized nations as general International 
Law even w ithout a form al international trea ty , the legal regulation of resti­
tution after World War I I  is certainly such apiece of law. Furthermore, Austria, 
for example, can all th e  less deny the  principles of restitution evolved 
by the Allies since, a p a rt from everything else, she herself as beneficiary 
took wholly and completely advantage of the benefits resulting from the London 
Declaration and from the rules of law concerning restitution issued in Germany, 
th a t is to  say, she, too, com ported herself in accordance with these rules. 
I t  is very im portant, too , th a t  the restitu tion  duty, as we have proved i t  in 
detail, is no t exclusively based on a dehnquency committed by the  S tate 
bound to  make restitu tion  b u t rests ex quasi delicto on all States to the territory 
of which unlawfully acquired property was removed and which did not prevent 
their authorities or subjects from subsequently acquiring such property, 
or simply tolerate its storage. On this ground were the rules of the  Allies 
concerning restitu tion ex tended  to the  neutral countries (to Switzerland, 
Sweden, Spain and P ortugal) and on th is ground was Ita ly  held responsible 
for the  restitu tion of th e  gold th a t had no t been removed by herself from 
the territories occupied b y  her, bu t which th e  other Axis Power transported  
to  her territory . We refer here to the sta tem ent of Oppenheim—Lauterpacht 
which reads as follows:2

“There is little  room  fo r  doub t th a t  ac ts  of deprivation  of property in  d isregard
of In te rn a tio n a l L aw  a re  incapable of creating  or transferring title . N eu tra l

2 See p. 115.
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S tates which by  failing to  ta k e  the  requisite and  practicable steps for p reven ting  
th e ir  subjects from  acquiring th e  p roperty  in  question connive in d irec tly  in  
th e  unlawful m easures of th e  occupant an d  incur a  responsibility whose novelty  
probab ly  does not preclude i t  from  being enforced by  appropriate in te rn a tio n a l 
rem edies.”

And finally, we refer here to  a decision of principle of the Supreme Court 
of A ustria published in the num ber of March 11, 1948, of the Salzburger 
Nachrichten, from which it is manifest th a t, apart from the fact th a t  A ustria 
is ex quasi delicto liable to  return  the property removed from H ungary, also 
according to  the Austrian sense of justice: those Austrian subjects who 
further acquire goods obtained by an international delinquency commit the crime 
of receiving and concealing.3

In  order to  prove tha t, in accordance with the principles of law developed 
by the Allies, the international restitution duty  exists without a particu lar 
contractual undertaking even if the respective State is not directly responsi­
ble for the fact of removal, we quote again Oppenheim—L auterpacht 
and the  treatise of Martin on the Paris Peace Treaties.

The § 102a of the work of Oppenheim—Lauterpacht4 reads as follows:

“ As a  rule belligerent p roperty  in  neu tra l S tates, being under th e  im p a rtia l 
p ro tec tion  of the la tte r, enjoys im m unity  from  seizure by the other belligeren t. 
Y et circum stances m ay arise in  which such im m unity  m ight co n s titu te  an  
abuse of neu tra l te rrito ry  in  violation of the  principles of In te rn a tio n a l Law  
an d  in  which it  m ay accordingly be proper — in  fact, obligatory — fo r th e  
n eu tra l to  hand  it  over to  the  opposing belligerent. Thus during th e  Second 
W orld W ar a  substan tia l am ount of p roperty  — or the  proceeds th e re o f — 
looted by  Germany an d  her allies in  occupied te rrito ry  was deposited in  n eu tra l 
countries by  the  Germ an G overnm ent and  G erm an w ar leaders a n d  p riv a te  
individuals. The Allied Powers issued repeated  statem ents an d  w arning 
safeguarding th e ir  position on the  subject. In  a  different sphere th e y  served 
to  assert the  view th a t  it is alien to the true purpose of neutrality to perm it the 
use of neutral territory in  such a way as to facilitate looting and spoliation  in 
a  m anner violative bo th  of In tern a tio n al Law  an d  of considerations of 
hum an ity .”

The lines referred to of M artin (1947) read as follows:
“ In  essence these provisions of the  T reaty  am ount to  the  proposition, th a t  a 
belligerent m ay be held fully accountable for p roperty  looted by  i ts  allies, 
even if  it should have done no more than harbour the loot for some tim e during 
the war.”

3The article  of the  Salzburger Nachrichten contains th e  following: “ D er O berste  
G erichtshof sprach folgende G rundgedanken aus: ‘F ü r den inländischen S taa tsb ü rg er 
ist der U m stand, dass Angehörige der Besatzungsm acht P rivat-E igentum  a ls Beute- 
gut in  A nspruch genommen haben, von keiner Bedeutung. F ür ihn sind  d ie  von 
Angehörigen der Besatzungsm acht als Beutegut weggenommenen Sachen gestohlene 
Sachen im  Sinne des § 171 Strafgesetz gleich zu halten ’ (z. B. Besitz solchen B éüté- 
gutes k an n  als ‘Hehlerei’ bes tra ft werden).” gU :

4 (1962—66) Vol. II, § 102a. u
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I t  is true th a t th e  s ta tem en ts  of Oppenheim —Lauterpacht express the 
general international legal position concerning th e  attitude of the neutrals, 
y e t  i t  is a m atter o f course th a t  these sta tem ents also apply, for instance, 
to  A ustria which was, in  respect of the p roperty  removed from the territory  
o f  th e  United N ations, ranged expressis verbis among the States both liable 
and entitled to restitution. I f  International Law  qualified the conduct facili­
ta t in g  the looting and  spo lia tion  of occupied territories “in a m anner violative 
b o th  of International L aw  and  of considerations of hum anity” as unlawful 
even  on the part of th e  S ta te s  th a t had been neutral in World W ar II, the 
unlawfulness m ust so m u ch  the more be established in those cases where 
th e  removed property  h a d  consciously been taken  into possession.

Although M artin’s s ta te m e n t relates to the  a ttitu d e  of Italy, it  is, however, 
characteristic th a t O ppenheim —Lauterpacht shares his opinion by affirm ­
ing  th e  responsibility a n d  restitu tion du ty  o f th e  State not only in respect 
o f  th e  property rem oved b y  itself or acquired by  its subjects from the other 
A xis Power, bu t also in  respect of the rem oved property th a t came to  its 
te rr ito ry  without a n y b o d y ’s intention to acquire the  ownership or possession, 
b u t  simply with a view to being kept in custody there.

W e think th a t all th is  a n d  everything exposed by  us several times in this 
respec t proves w ithout a n y  doubt th a t the restitution principles proclaimed 
by the Allies after World War I I  have created general International Law 
in  respect of the re s titu tio n  of all goods rem oved by the Germans from the 
te rr ito ry  both of th e  U n ite d  Nations and of the  ex-enemy countries. This 
legal regulation was fu lly  recognized by A ustria, too, in her character of 
beneficiary, let alone th e  fac t th a t this coun try  submitted, of course, also 
to  th e  rules decreed to  i ts  charge by the Occupying Powers within the scope 
o f  th e ir  authority concerning restitution. 1

1. FUNDAM ENTAL L E G A L  PRINCIPLES W HICH MUST IM PERA­
TIV ELY  BE A P P L IE D  REGARDING RESTITUTION IN  TH E 
TECHNICAL SEN SE O F  TH E  TERM

L e t us now sum up  th e  basic principles of law th a t  are imperatively appli­
cab le  according to  th e  crystallized new international regulation in respect 
o f  restitution in general.

A )  T H E  PU B LIC -IN TE R N A T IO N A L -L A W  P R IN C IP L E

I t  is a general principle o f  the  restitutions — as we have explained it in 
d e ta il — that the claims to  th e  returning of th e  property have to  be enforced 
on  th e  ground of the  Public-International-Law  principle by the Govern­
m en ts  concerned against th e  S tate liable to  m ake restitution. This principle 
is expressed unm istakably  bo th  in the rules o f law issued by the Allies in 
G erm any and in A ustria, a n d  in the Peace Treaties concluded with the satel­
lite  States, moreover in  th e  international legislative measures taken by the 
n eu tra ls  which were also based  on tha t principle when the criteria of resti­
tu tio n  were established b y  the  latter in agreem ent with the Allies. The 
Public-International-Law  principle is applied, as we have pointed out, also



PRINCIPLES CONCERNING THE RESTITUTION EVOLVED BY THE ALLIES 169

in neutral relation, in spite of the fact th a t  in these relations the subjects 
concerned of th '' spoliated territories were entitled to  enforce their claims 
directly before tue courts. In  enforcing the  claims the verification o f the  
individual ownership was not required even in the course of the judicial 
proceedings and the Swiss Municipal Law, too, requires only the verification 
of the existence of “force or duress” (Völkerrechtswidrigkeit) in the  sense 
of Public International Law and the m aking plausible of the fact of “ dispos­
session” .

Above we have quoted the article of th e  American jurist Covey T. Oliver 
(1955). In  a foot-note to  this article the  author summarizes the criteria  
of restitution as follows: “A taking by  force or duress was dealt w ith  as 
illegal. Identification of the property was required. Return was made to the 
government of the country from which the removal took place.”

The restitution of the removed property  was in fact made in all relations 
on the ground of the Public-International-Law principle and, as m entioned 
in the appropriate place, the vindication of the owner according to  civil 
procedure took and could only take place when the States concerned had  
previously granted a reasonable time limit for the enforcement of the inter­
governmental restitution claims. This rule of procedure was drafted in  th e  
most pregnant m anner in the Paris Peace Treaties and precisely in respect 
of the  restitution claims to  be enforced by  the United Nations against the  
vanquished. (Paragraph 7 of Art. 24 of th e  Hungarian Peace Treaty and th e  
analogous paragraph of the other Peace Treaties.)

B ) T H E  P R IN C IP L E  OF TER R ITO R IA LITY

In  our work we have shown in such detail as is appropriate to the im p o r­
tance of the question th a t  in connection w ith restitution, both in active and  
in passive relation, the  principle of territo riality  is effective as a decisive 
basic principle. The principle of territoriality  means th a t, as we have said, 
all property th a t was removed from any territory occupied by the Germans, 
from the ownership, possession or custody of any person, was to be res titu ted  
if found on the  territory  of a country liable to make restitution for any reason 
whatever, in the possession (custody) o f any person. The right and d u ty  o f 
restitution is established by the fact o f the  removal. This right and d u ty  
respectively of the countries concerned is absolute: The criterion o f th e  
restitutions following the Second W orld W ar according to  which the re tu rn  
has to  be made “irrespective of any subsequent transaction” is the principle 
th a t most sharply distinguishes the institu tion of the  new restitu tio n  
from the  older one. The absolute restitu tion  duty, as from a legal p o in t of 
view the most revolutionary principle o f the  new institution of restitu tion, 
produced, as we know it, the greatest reaction in the neutrals since th is  
principle deprived the subsequent acquirers of property removed from  the  
countries spoliated by the Germans, wherever they lived, of the protection 
due to  a possessor in good faith, in contrast to the century-old principle 
of the municipal legal system of the S tates liable to restitution. I f  the  new 
principle of return  “irrespective of any  subsequent transaction” was n o t 
incorporated into their legal system of restitution through an international
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tre a ty , the la tte r S ta tes provided for an appropriate implementation of this 
principle by w ay o f  th e ir  particular m unicipal legislation. We remember 
th a t  Switzerland, Sweden etc. had to break through their whole municipal 
legal system in order to  m ake enforceable th e  absolute principle of restitution 
even before their courts, and  the  same situa tion  exists in the case of the Bonn 
T reaty , which equally  deprived the bona fide acquirer of the legal protection. 
T he absolute principle o f the restitution d u ty  was recognized to such an 
ex ten t by all countries concerned th a t as a  rule (apart from the exception 
stipulated by the  Swiss law 5 6) they  ordered th e  retu rn  of the removed property 
w ithout any conditions, even if  the acquisition of the property was carried 
o u t against the p ay m en t of a purchase price. A t best, the  State bound ex 
quasi delicto to  m ake restitu tion  provided for the indemnification of the  
bona fide acquirer according to  its own discretion.

C )  FORCE OR D U R E SS

The fundam ental condition of restitution is, we have expounded in detail, 
th e  establishment o f th e  existence of in ternational force or duress. This fact 
was established in  th e  case of the U nited  Nations and Hungary on the  
basis of somewhat different criteria. In  th e  case of the United Nations 
th e  existence of force or duress was presumed until the contrary was proved, 
i.e. all property, righ ts and  interests were qualified as having been removed 
b y  force or duress which came from the te rrito ry  occupied by the Germans 
indirectly or d irectly  to  the territory  o f th e  country liable to restitution 
(Kollektivzwang). On th e  contrary, in respect of the ex-enemy States occu­
p ied  by the Germans, either the  individually exercised force or duress had 
to be proved or th e  fac t th a t  the  removal was effected on the ground of the  
dispositions of th e  Germ an authorities or o f a puppet government serving 
th e  Germans. The fac t o f removal carried o u t unlawfully from the view­
po in t of In ternational Law  established th e  restitution du ty  having effect 
on all subsequent, w hether mala fide or bona fide, acquirers, as we said, 
irrespective of th e  coun try  to  the territo ry  of which the property was 
removed. The existence of force or duress within the meaning of Civil Law is 
no condition of restitution under Public International Law.

D )  T H E  P R IN C IP L E  O F  ID EN T IFIC A T IO N . T H E  IRRELEV AN CE OF T H E  
O W N ERSH IP

I t  is an essential prelim inary condition o f restitution th a t only those goods 
have to be re tu rned  which can be found and identified on the territory 
o f  the  respective coun try . This follows from  the  very notion of restitution.8 
T he fact tha t the  rem oved goods could be searched for by the agents of the 
in jured  country w ith  th e  assistance of the  authorities of the country liable

5 See p. 121.
6 See Kontrollratsdirektive o f Ja n u a ry  21, 1946; M GR—19—101; Hungarian Peace 

T re a ty , Art. 24, p a ra . 2.
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to  restitution had  in  this connection a decisive importance. As a rule every­
body was obliged to  promote the search who entered into the  possession 
(custody) of a property acquired indirectly or directly from  a territory  
occupied by the  Germans. This was the purpose (in Austria, too) of the  
in itial dispositions of the allied authorities by  which they ordered the decla­
ration and custody of such goods with a binding force on all authorities and all 
persons. The in jured  State had the natural right to inspect freely, in the  
country  to the territo ry  of which the property was removed, the registers 
k ep t of the declarations and the documents serving as a basis thereof, 
and  to  inspect th e  goods themelves. There is no doubt th a t  the country 
concerned in a passive relation is hound, according to International Law, 
to  provide for th e  safekeeping of the property  removed to  its territory as 
long as it  is not returned. This was the purpose of the sanctions under which 
th e  allied m ilitary authorities ordered the declaration and the custody of the  
goods and th a t was the purpose of the procedure, too, by way of which the  
declared goods were taken under “property control” by the allied authori­
ties.

For the identification, as we have pointed out several tim es, the verifi­
cation of the individual ownership teas not necessary, although, as a m atter 
of course, the designation of the individual owner facilitated the  procedure 
to  a considerable extent. I t  was essential, as we have said by  analysing the 
provisions issued in Germany, th a t as m any d a ta  as possible should be made 
known to the authorities of the country liable to restitu tion,7 data which 
render the identification of the goods possible (data of manufacture, the  
name of the last known owner, etc.).

All goods th a t  are qualified in the course of the procedure of identification 
as originating from  the territo ry  of the in jured State and were removed 
therefrom  unlawfully from the viewpoint o f International Law are eligible 
for restitution irrespective of the person of the owner.

7 See p. 101.



CHAPTER X

THE QUESTION OF COMPENSATION. CONCLUSIONS

There is no room for d oub t th a t th e  restitution d u ty  in the technical 
sense of the  term  is only coming into existence after the  establishment o f the 
identity  of th e  rem oved property. This explains th a t, pursuant to  the  
dispositions of the  allied authorities in  Germany, to the  provisions of the 
Paris Peace Treaties and  o f the Bonn Treaty, the injured State m ay only 
claim compensation instead  of restitu tion  in natura if  the  goods were used 
up, consumed, lost or destroyed afte r the  identification. But what is the 
situation if, as it  has happened in concreto to Hungary, no possibility is 
afforded a t the  proper tim e to  one of the  injured States for searching afte r 
the property unlawfully rem oved from  its  territory and subject to res titu ­
tion obligation, and for establishing its  identity?

I t  is evident th a t  in  th a t  case we are concerned with a general 
international delinquency committed by a State which did not meet its 
liabilities based on International Law and thereby injured another State 
in its interests.

We have quoted above the  definition of some em inent scholars of In te r ­
national Law (Liszt, Oppenheim, Fauchille) concerning the international 
delinquency and we have analysed the  standpoint of th e  science of In te rn a ­
tional Law regarding some fundam ental questions connected with internation- 
nal delinquency. We have sta ted  th a t  the  unlawfulness and the dam age 
are absolute conditions of th e  international delinquency, and from the th eo ­
retical analysis of various em inent ju ris ts  we have draw n the conclusion 
th a t, albeit the  standpoin t o f the science of law is far from  being uniform , 
the conception seems to  predom inate according to which there is, as a  rule, 
no international dehnquency w ithout culpability, particularly there can be 
no international delinquency com m itted by omission. Finally, we have 
particularly emphasized th a t  the violation of the Hague Convention I V  
by the belligerents and the  persons belonging to the arm ed forces constitutes 
an international delinquency irrespective of the culpability.

Proceeding from th e  rules of In ternational Law relating to in te r­
national delinquency and  to the  international responsibility o f th e  
State, so much seems a t any  rate settled  from the viewpoint of restitu tion 
th a t all S tates — w hether th ey  were belligerents or neutrals, — commit an 
international delinquency, respectively become accomplices in a delin­
quency com m itted by  another S tate (“ . . . connive indirectly in the  u n ­
lawful measure” ), when th ey  distribute among their own inhabitants the  
property rem oved to  their territo ry  con trary  to International Law, or when 
they use it  for their p roper needs and  refuse its dehvery, required b y  
Public In ternational Law, to  the S tate  injured according to  International 
Law. As we have pointed out, it  is a m a tte r  of course th a t  the restitution
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d u ty  concerns only, in accordance with the original concept and the 
legal contents of the term , the  property existing in natura, discovered 
and identifiable. If, however, by  reason of the unlawful conduct of a State 
the  goods themselves cannot be restituted in natura, in other words, if 
“ a  S tate  violates unlawfully the interests protected by law of another 
S ta te” (Liszt) or, as Oppenheim—Lauterpacht say, “by violating its inter­
national duty  causes a loss to  another State” , the State is, according to 
In ternational Law, responsible for the damage done, as for a general 
delinquency of International Law.

We have defined above the  legal consequences of delinquency in In te r­
national Law with the words of Liszt, Anzilotti, Kozhevnikov and Oppen­
heim —Lauterpacht as follows:1 “The principal legal consequences of an 
international delinquency are reparation of the moral and m aterial wrong 
done.” (Ersatz für materielle und immaterialle Schäden.)

Accordingly, the State which violates the internationally protected right 
of another State, owes full m aterial and moral reparation for its act.

The reparation of international wrongs, as we have pointed ou t in the 
appropriate passage,2 is effected primarily as a rule by an in natura restitutio. 
The pecuniary compensation, however, if it comes to  that, is not absolutely 
restricted  to the pecuniary compensation of the damage done (damnum 
emergens, possibly lucrum cessans). Oppenheim—Lauterpacht (1952 — 56) 
say in § 156/a Vol. I.: “International tribunals in numerous cases awarded 
damages which m ust — upon analysis — be regarded as penal” — and  further 
on: “The practice shows other instances of reparation. . . in the  form of 
pecuniary redress unrelated to  the  damage.”

We have to  mention here the  standpoint assumed by Kelsen, a  leading 
scholar of the Vienna school, regarding the reparation of the international 
delinquency, according to which International Law establishes only an 
obligation of principle for the  reparation of the international delinquency, 
its  substance and measure, however, are to be determined in a special trea ty  
concluded between the injuring and injured State.3 This standpoint of Kelsen 
(1932) produced an energetic reaction and received the m ost definite 
criticism from the other “great m an” of theVienna school, Professor Verdross4 
in  his 1955 edition in connection with the standpoint of Kelsen as follows:

“ Diese B ehauptung verm ag jedoch der K ritik  n icht s tandzuhalten . Eine 
Analyse einschlägiger S taa tenp rax is zeigt n u r vielmehr, dass der verletzende 
S taa t verpflichtet ist den vollen von ihm  verschuldeten Schaden w ieder g u t­
zum achen. Dieser V ölkerrechtsatz kom m t m it aller K larheit im  E ndurteil 
des St. I . G. im  Falle Chorzow zum Ausdruck, wo ausgeführt w ird, dass die 
G utm achung soweit als m öglich alle Folgen des U nrechtstatbestandes zu

'S e e  pp. 67. ff.
2 See p. 74.
3 K elsen says in  th is  respect as follows: “ Eine Pflicht ohne Inhalt g ib t es n icht; 

erst m it ihrem  In h a lt wird sie ex isten t . . .  die Gutmachungspflicht kann nicht anders 
als durch Vertrag konstituitert werden.”

4 (1955) pp. 318 ff.
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tilgen  hat. E s is t  a lso  g rundsätz lich  der frühere Zustand wieder herzustellen, 
— an  derer S telle h a t  im  Palle der U nm öglichkeit eine E rsatzleistung zu treten , 
die in  einem angem essenen  V erhältn is zum  Schaden s teh t.”

A nzilotti analyses in  a  very  interesting way the  question of pecuniary 
compensation in the  p a r t  of his book relating to  the consequences of the 
in ternational delinquency. In  the  case of an in ju ry  of a pecuniary character 
— says Anzilotti — w hich is suffered by a S ta te  in consequence of the 
fact th a t  private individuals incurred a loss by  reason of völkerrechts­
widrige Handlungen w hich can be financially measured, the reparation 
generally and principally consists in pecuniary damages, unless it  can be 
effected through res titu tio n  in natura. By reason of their theoretical 
im portance and of th e ir  practical significance from  the viewpoint of our 
subject we insert here A nzilo tti’s statem ents concerning the reparation 
through  pecuniary dam ages of the  wrong suffered by the States in con­
nection with the loss incurred  by  private persons:

“ D er am  häu fig sten  vorkom m ende Fall, der den  verletzten  S taa t erm ächtigt 
Schadenersatz in  G eld  zu  verlangen, is t der F all, wo P rivatleu te infolge von 
völkerrechtsw idrigen H and lungen  einen w irtschaftlich  abschätzbaren Schaden 
erlitten  haben. D ie S ta a te n  pflegen dann  zu fo rdern  — und  dieser A nspruch 
w ird . . . nie b e s tr i t te n  —, dass die W iedergutm achung des U n re c h ts .. .  gerade 
d arin  bestehen soll, d ass E rsa tz  fü r  den Schaden geleistet wird. Die Leistung 
des Ersatzes fü r  d en  w irtschaftlichen  Schaden, den die einzelnen Individuen 
erlitten  haben, s te llt  h ie r n u r  eine der A rten  der W iedergutm achung fü r das 
von  dem S taa t e r li t te n e  U nrech t dar: der S taa t hande lt hier ja  n ich t als Ver­
tre te r  der einzelnen Ind iv iduen , sondern  m ach t ein  eigenes R echt g e l te n d .. .  
D aher kom m t es, dass die E inzelperson irgend ein R echt au f den ausgesetzten 
B etrag  nicht e rw irb t, es sei denn , dass er ih r angewiesen wird. Es kann  so 
geschehen, dass d e r  veran tw ortliche S taa t sich verpflich tet selbst einen jeden 
d er geschädigten P erso n en  die vorher vereinbarte oder au f vereinbarte W eise. . .  
zu bestim m ende E n tsch äd ig u n g  auszuzahlen, oder so dass der verantw ortliche 
S ta a t . . . dem  geschäd ig ten  S ta a t eine Pauschalsum m e bezahlt, welche dieser 
in  vereinbarter W eise oder auch  nach  eigenem G utdünken  u n te r die Geschä­
d ig ten  verte ilt.”

In  another part of A nzilo tti’s work the following passages can be read :

“ Rechtsfolgen d er u n e r la u b te n  H andlung: . . .A us der unerlaubten  H andlung 
en ts te h t ein R ech tsv erh ä ltn is , das . . .  in  d er Verpflichtung besteh t, das 
begangene U nrech t w ieder gutzum achen, u n d  in  dem dieser Verpflichtung 
entsprechenden R e ch t, seine W iedergutm achung zu fordern. Die Verpflichtung 
tr if f t  den S taa t oder die S taa ten  denen die u nerlaub te  H andlung zuzurechnen 
is t ;  das Recht s te h t  dem  S taa t oder den S taa ten  zu, welche ein R echt auf 
E rfüllung der V erpflich tung , deren  U nterlassung die unerlaubte H andlung 
darste llt, h a tten . . . .D ie  R echtssätze, nach  denen  die W iedergutm achung 
z u  bestim m en is t, s in d  die zwischen den S taa ten  geltenden Norm en des Völker­
rech ts, — n ich t d ie  S ätze  des L andrechts, d u rch  welches die Beziehungen 
zwischen dem S ta a t d e r  ein  U nrech t begangen u n d  dem Individuum , das den



THE QUESTION OF COMPENSATION. CONCLUSIONS 175

Schaden erlitten  h a t, geregelt werden. . . . D er von einem p riva ten  Ind iv iduum  
erlittene Schaden is t also seinem W esen nach niem als identisch m it dem  
Schaden welcher dem  S taa te  erwachsen is t: er kann jedoch einen geeigneten 
M assstab fü r die dem  S ta a t geschuldete W iedergutm achung abgeben.”

The essence of Anzilotti’s statem ent, which, in our opinion, expresses in 
th e  most pregnant way the  standpoint of the science of In ternational 
Law concerning the reparation of the losses of Public-International-Law 
character incurred by private individuals (cf. also the  respective parts 
of the works of Strupp, 1920 and Verdross, 1955) is accordingly th a t: l . i n  
th e  case of an international wrong the compensation is of Public-Interna- 
tional-Law character even if the reparation of damage done to private 
persons is in question; 2. in accordance with the Public-International-Law 
principle, the  right to receive damages belongs primarly to  the State even 
in  the case of an international wrong done to private persons; the individual 
does not obtain a direct right of disposal regarding the am ount of damages 
fixed for the  State; 3. the am ount of the  compensation is to  be fixed not 
on the basis of the rules of Civil Law b u t on the ground of the norms of 
International Law; 4. in spite of this legal situation, th e  most appropriate 
practical mode for establishing the ex ten t of the international pecuniary 
loss is the summing up of the  losses incurred by private persons: the m easure 
o f the damages to be paid to  the injured State by the S tate responsible 
for the international wrong is the loss suffered by private persons.

In  connection with this question of fundamental im portance the authors 
o f International Law often quote the judgm ent passed by the Perm anent 
Court of International Justice in the  lawsuite between Germany and 
Poland concerning the internationally illegal expropriation of the factory 
o f Chorzow, which essentially served as the basis of Anzilotti’s argum en­
tation. This p a rt of the judgm ent bearing the number ANB Serie A, No 17 
reads as follows:

“ II es t u n  principe de droit in te rnational que la repara tion  d ’un  to r t  p en t 
consister en une indem nité correspondant au  dommage que les ressortissan ts 
de l’É ta t  lésé ont sub i p a r  suite de 1’ac te contraire a u  d ro it in te rnational. 
C’est mérne la forme de reparation  la plus usitóe; l’A llem agne l ’a  choisie en 
l’espéce, e t son adm issibilité n ’est pás contestée. Mais la  repara tion  due á  un  
É ta t  p a r  u n  au tre É ta t  ne change pas de nature p ar le fa it q u ’elle p ren d  la  
forme d ’une indem nité pour le m o n tan t de laquelle le dom m age subi p a r  u n  
particu lier fournira la  m esure. Les régies de droit qui dóterm inent la rép ara tio n  
sont les régies de droit in ternational en v igueur entre les deux É ta ts  en question, 
et non pas le droit qui rég it les rap p o rts  entre l’É ta t qui au ra it com mis u n  
to rt e t le particulier qui au ra it subi le dommage. Les d ro its  ou in té ré ts  dön t 
la v io lation  cause u n  dommage ä u n  particulier se tro u v en t toujours su r u n  
au tre  p lan  que les d ro its  de l’É ta t  auxquels le mérne ac te  peut égalem ent 
po rter a tte in te . Le dom m age subi p a r  le particulier n ’est done jam ais iden tique 
en substance avec célúi que l’É ta t subira; il ne peut que foum ir une m esure 
convenable de la répara tion  due ä l’É ta t” . (Série A., No 17, pp. 27—28.;
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Consequently, the  repara tion  of the wrongs committed by the refusal 
o f fulfilling the restitu tion  d u ty  in those cases where the property eligible 
for restitu tion disappeared before identification and cannot be discovered 
to day  any more, m ay in  principle be effectuated in the  most practical 
w ay by means of a  pecun iary  compensation, the am ount of which can be 
arrived a t  through sum m arizing the losses of private persons; bu t the 
parties m ay agree in any  o th er way. In  order to  fix the am ount of the losses 
suffered individually, ex aequo et bono all evidences suitable for the verifi­
cation of the facts bearing  on the case and  of the numerical data m ay be 
used.

In  conclusion, if  we consider it  as proved, w hat on the ground of all the  
foregoing can evidently n o t be contested, th a t  the principles of law con­
cerning restitution established by the Allies — as the Powers representing 
th e  overwhelming m ajo rity  of the civilized world — are part of general 
In ternational Law, from  th e  application of which neither the countries 
d irectly  responsible for th e  removal of the  property, nor those tha t were 
th e ir allies can w ithdraw  themselves, nor can those to  whose territory 
such property was rem oved, possibly w ithout their direct unlawful act 
b u t still as a result o f an  international delinquency, then indeed we m ust 
establish the existence in  th e  case of H ungary of an international wrong 
and  of the reparation d u ty  in  all those relations in which the responsible 
country did not comply w ith  its restitu tion  duty.

The further lot of th e  compensation and  of the restitution in natura, 
prim arily the question how  the  sum received by virtue of compensation 
is to  be distributed by  th e  S ta te  among the  injured private persons, depend 
on the  sovereign decision o f the  State, in  other words, on its municipal 
rules of law. As A nzilotti says, the individual has no direct right whatever 
to  the  sum of the in te rnationa l damages, such a right m ay only he granted 
to  him by the S tate, possibly in the respective international agreement 
itself, bu t a t any ra te  according to the proper legislation of the State. The 
S ta te  injured in its in terests  protected by  International Law in consequence 
o f the  removal of p roperty  disposes prim arily  of both the  restituted goods 
and  the accidental dam ages, so it appertains to the S tate to  provide for 
th e  elimination and repara tion  of the individual injuries. I t  is a m atter 
o f course th a t the S ta te  will in principle return  the restitu ted  property 
to  those and distribute th e  damages among those (or their successors in 
title), who, as the Swiss jBundesbeschluss lays down, were looted by the 
fascists in an in ternationally  unlawful w ay a t the tim e of the German 
occupation or were deprived  by force, th rea t, by semblance of a legal 
a c t or by any other w ay o f  goods being in their ownership or possession, 
consequently who, unless otherwise provided by Municipal Law, are or 
have been the legitim ate owners or possessors of the removed property. 
The international reparation, however, of the removal of property is by no 
means a claim of Civil Law  but in  any case a claim of Public International 
Law.
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